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FROM THE DEAN'S DESK

This month's issue of In Sr/efoffers a rich sampling of faculty scholarship. One of the
hallmarks of a great law school is a great faculty, and while ours has always met that
description, it's hard for me to imagine a better faculty than the one we have now. While
creative, dedicated, and hardworking scholars, they are also a remarkable group of teachers, as
their students consistently and frequently attest. Enjoy the offerings and, if you'd like to read
more. I'm sure that all of my colleagues would be willing to share their scholarship with you.
As I have traveled the country over the last eight months and met so many of our alumni, my
admiration for you has grown into dedication to you. You are an extraordinary group of men
and women for what you have accomplished. But you are also extraordinary for another
reason. That is your remarkable loyalty. You are steadfast in your support of us. We have gone
through good times; we have gone through bad times. Yet, no matter where I go nor with
whom I speak, I find that your affection for this law school has been unwavering, and your
support for us unyielding, even when we've let you down.
It is that sense of dedication that inspires me, and daily deepens my commitment to you. But
there is more to discuss. As all of you undoubtedly know, law schools have come under
significant attack in the popular press, in the blogs, and in public opinion. Most of the heat has
been drawn by a few bad actors, and you can rest completely assured that we will never
compromise our integrity nor our responsibility to you, our students, and our applicants.
Nonetheless, the challenges are real, and we have embraced them as great opportunity, as the
opportunity to be more mindful of what we do and why we do it, as the opportunity to put our
house in order, as the opportunity to position ourselves for greatness while others are trying to
find their way.
We have made the decision permanentiy to reduce our class size by 107o. This has compelled us
to find ways to cut our budget without cutting programs. The faculty and staff not only have
accepted these cuts but have embraced them, and indeed the staff came in recently with
significantly more savings than we had already achieved. These cuts will keep us healthy over
the long term, and enable us to admit better-qualified students who will come to law school
prepared to carry on your tradition of leadership.
We have made significant changes in the way we seek investment from alumni, employing a
model used by the Ivy League and by my own alma mater, Williams College, Members each of
the classes from 2000 to 2011 began our new annual fund drive, as volunteer class agents, to
make peer to peer phone calls in order to raise money for financial aid and increase significantly
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the participation of young alumni in our annual fund drive. We are working to develop peer to
peer fundraising deeper into the alumni pool as well, and expect to see positive results.
Our efforts to achieve our capital campaign goals are succeeding nicely. When I became Dean,
we were less than 40% toward our goal of $32 million. Eight months later, we are close to 60%
and have, from July 1 to date, raised more money than the law school has raised in a single year.
And we have completely transformed the way we do admissions. Last year, when I arrived,
applications were down 10%) nationwide, and we were down by 22%. This year, at least at this
writing, applications are down 167o more nationwide, but we are down less than 3%, and
fighting daily to improve. We have developed a sophisticated marketing plan to inform
applicants of our virtues and encourage them to apply. We have developed a fairly robust
statistical model to help turn those applicants into matriculants. But we don't want to admit
only numbers. We've also instituted this year an alumni interviewing program so that we can
have some assurance that the applicants we admit are likely to follow the tradition of
leadership you have established, And, in order to sustain the sense of community that
characterizes our student and alumni bodies, I have taken it upon myself to call every student
we admit to tell them of their admission For these two developments, we have received a lot
of positive attention on the applicant blogs and listserves.
We have also begun a two-year process of strategic planning that will result in a blueprint to
guide us to excellence over the next decade. Many of you will be asked for your input as we go
forward. And we are continuing to shore up our areas of excellence and develop new
programming that plays to our comparative advantages.
In short, we have done much to strengthen our mission of educating lawyer leaders. But it will
not happen overnight, and we cannot do it alone. With your continued help and support, with
the loyalty you have always shown, we will achieve true greatness.

Joseph C. Hostetler - Baker & Hostetler Professor of Law

PROFESSOR
MAXWELL MEHLMAIM
INVESTIGATES THE
NOTION OF USING
PRACTICE GUIDELINES
AS A DEFENSE IN
MALPRACTICE CASES
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The idea that physicians should accept recommendations from learned
colleagues on how to practice medicine is probably as old as medicine itself,
but beginning around 1990, it took on new urgency in the face of rising
health care costs, widespread, unjustifiable variation in practice patterns,
concerns about medical errors and quality of care, and what physicians
perceive as the perverse effects of the malpractice system.

One solution put forward at the time was medical
practice guidelines, which the prestigious Institute of
Medicine (lOM) of the National Academies of Sciences
defined as "systematically developed statements to
assist practitioner and patient decisions about
appropriate health care for specific clinical
circumstances." The idea was that, if guidelines could
make physicians aware of what measures were proper
in specific situations, they would adhere to the
guidelines and thereby avoid unnecessary "defensive"
care, make fewer mistakes, and be less vulnerable to
malpractice liability. Some legal scholars went so far as
to suggest that practice guidelines should serve as
conclusive presumptions of the standard of physician
care, a "safe harbors" approach that would make
physicians who followed guidelines immune from
malpractice liability. Maine, Minnesota, Vermont, and
Florida actually adopted legislation to that effect.
Especially noteworthy in Maine's and Minnesota's
legislative scheme was that they allowed practice
guidelines to be used only as a shield by defendants:
plaintiffs could not introduce the fact that defendants
had failed to follow guidelines as evidence of negligence.

- Maxwell J. Mehiman
Arthur E. Petersilge
Professor of Law and
Professor of Bioethics,
School of Medicine:
Director of the
Law-Medicine Center

These state schemes enjoyed little success. Minnesota
and Florida never issued any practice guidelines, and
only once did a Maine physician use a guideline as a
malpractice safe harbor. One of the main reasons was
the shortcomings of the guidelines that were available
at the time, in particular, the lack of scientific evidence
supporting their recommendations. As the lOM summed
up the situation in 1990; "Today the field of guidelines
development is a confusing mix of high expectations,
competing organizations, conflicting philosophies, and
ill-defined or incompatible objectives.

It suffers from imperfect and incomplete scientific
knowledge as well as imperfect and uneven means of
applying that knowledge. Despite the good intentions
of many involved parties, the enterprise lacks clearly
articulated goals, coherent structures, and credible
mechanisms for evaluating, improving, and coordinating
guidelines development to meet social needs for
good-quality, affordable health care."
Despite these failed efforts in the 1990s, the notion of
using practice guidelines as a defense in malpractice
cases recently has resurfaced. In the 2009 speech to a
joint session of Congress in which he outlined his health
reform initiative. President Obama stated that he had
"talked to enough doctors to know that defensive
medicine may be contributing to unnecessary costs. So I
am proposing that we move forward on a range of ideas
about how to put patient safety first and let doctors
focus on practicing medicine." One of these ideas turned
out to be enabling physicians to use practice guidelines
as safe harbors. Accordingly, on June 11,2010, the
Agency for Healthcare Research and Quality (AHRQ) in
the Department of Health and Human Services
announced that it had awarded a planning grant to the
Office for Oregon Health Policy and Research (OHPR) to
"develop and implement a method for setting priorities
for developing evidence-based practice guidelines, craft
a broadly supported safe harbor legislative proposal that
will define the legal standard of care, and develop a plan
to evaluate the effectiveness of the legislative proposal,
if enacted." According to the OHPR, the project is to
explore "linking the legal standard of care to compliance
with the guidelines" in order to "assure [physicians] that,
if they adhere to the guidelines, a 'safe harbor' will be
provided in which the physician will not be found liable
►
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for harm resulting from failure to do something that is inconsistent
with the guidelines."
In theory, well-designed practice guidelines could improve the quality
of patient care and reduce health care expenditures by discouraging
doctors from ordering inappropriate services. Moreover, the current
practice guideline initiative is supposedly based on an improved type
of "evidence-based" guideline made possible by an expanded program
of federally-funded "comparative effectiveness" research, which was
another element of President Obama's health reform agenda.
Nevertheless, most of the same problems that doomed the
guidelines-as-safe-harbors initiatives in the 1990s persist.
At present, few guidelines are based
on sound scientific evidence. An
examination of cardiovascular
guidelines in 2007, for example,
showed that "only 28%... of the 369
cardiovascular risk management
recommendations in ... nine
prominent national evidence-based
guidelines were directly supported by
high-quality evidence," and in 2009,
the lOM reiterated the dim view of
guidelines it had expressed in 1990,
stating that "even the most
thoughtfully conceived and
sophisticated practice guidelines have
inadequacies in their evidence base
...." Furthermore, despite the hopes
for "evidence-based" guidelines, the
scientific evidence that would be
needed is simply not readily
obtainable. Clinical studies in the past,
for example, typically have not tested alternative treatment or
diagnostic approaches against one another. While the President's
comparative effectiveness research initiative is intended to stimulate
comparative investigation, it will take considerable time before a
substantial body of evidence is available.

of patients to establish what the appropriate course of action is in a
specific patient's case. And even if a truly-evidence-based guideline is
produced, technological advances and newer research findings may
make it no longer valid when a physician proposes to follow it.
Another shortcoming of practice guidelines is the biases and conflicts
of interest that infect the process by which they were created. "By
favoring one test over another, or one therapy over another," a 2009
JAMA article points out, "guidelines often create commercial winners
and losers, who cannot be disinterested in the result and who
therefore must be separated from the process." A study of the 17
cardiovascular guidelines issued most recently by the American
College of Cardiology and the American
Heart Association, for example, found that
56% of the experts who participated in the
guideline production process had a conflict
of interest, with the figure rising to 81% for
those who served as chairs or co-chairs or
who peer-reviewed the results.

Most of the same

problems that doomed the
guidelines-as-safe-

In any event, assuming that guidelines
existed that were unbiased, based on
sound science, and up-to-date, how would
a court know one when it saw one? The
AHRQ operates a government
clearinghouse that catalogues guidelines; it
currently has a collection of more than
2000. Which of them are valid, much less
entitled to serve as an irrebuttable
presumption of the standard of care under
a safe harbors approach? As the recent
controversies over mammogram testing
and prostate cancer screening illustrate,
there often are conflicting
recommendations on what the appropriate course of action should be,
and there is no centralized, expert authority to settle the
disagreements, certainly not, in the opinion of organized medicine, a
government agency.

harbors initiatives in the

1990s persist. At present,
few guidelines are based
on sound scientific
evidence.

In the meantime, attempts by physicians to use guidelines as
malpractice safe harbors would have to continue to rely on the same
sorts of unreliable guidelines that were available in the 1990s. Even if
future research does compare different approaches, moreover, the
growing understanding that all patients do not respond in the same
way to an intervention makes it difficult for research on large groups
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Finally, it is worth noting that no other profession has gained the
leverage that a safe harbors regime would give physicians. Most other
professions have promulgated the equivalent of practice guidelines,
but in no case are their guidelines accorded automatic admissibility
and conclusive legal effect. The rules governing the conduct of
lawyers, in fact, contain explicit disclaimers against even giving them a
presumptive legal effect. Making the use of guidelines one-sided by

Judges must decide
threshold questions
of guideline
admissibility using
evidence offered by
medical experts
subject to
cross-examination so
that valid guidelines

defendants would be even more unprecedented. As health law professor Michelle Mello
correctly observes, "There are exceptions to the rule of symmetry, but they are few and far
between, and each is justified by an important policy concern." In this instance, no such
justification exists.
Make no misunderstanding: medical practice guidelines have an important role to play as
potential evidence of the standard of care. There is no convincing reason, however, why they
should be treated any differently than other forms of expert evidence, or than all other
professional standards. Judges must decide threshold questions of guideline admissibility
using evidence offered by medical experts subject to cross-examination so that valid
guidelines can be identified. The judicial system also must determine whether evidence from
admissible guidelines is conclusive, and whether or not defendants followed the guidelines. If
the judge does not regard an admissible practice guideline as conclusive on the issue of the
standard of care, then the fact-finder must be allowed to consider it along with other evidence
introduced by both sides. Finally, guidelines must be able to be introduced offensively as well
as defensively. ■
/t longer version of this piece wiil be published in the Journal of Law,
Medicine & Ethics in the summer of 2012.

can be identified.
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THE EURO DEBT
CRISIS AND THE
DEADLY METAPHOR
Professor Richard Gordon questions
European government bailouts and
identifies problems with assistance,

According to the dictionary, a
contagion is a disease transmission
by direct or indirect contact. To see a
truly terrifying illustration, watch
Steven Soderbergh's movie of the
same name, where a deadly virus
spreads quickly throughout the world,
killing millions. We have recently
observed another use of the
word—by many European
governments and market
analysts—to describe what happens
if a Euro Zone country fails to repay
its sovereign debt. According to them,
the contagion of default will spread
quickly, killing millions of jobs as
interest rates on the debt of other
Euro Zone countries climb to the
stratosphere.

have suffered significant losses, including those who
One of the casualties might well be the Euro itself. The
insured the debt of the creditors. This would have been a
only way to prevent such an epidemic is to ensure that
strictly market-based solution and fair to all sides,
countries such as Greece, Spain, Portugal, and now Italy,
because when a borrower has taken on too much debt its
pay their creditors what they are due. This is to be
creditors
must also have lent it too much. One cannot
accomplished by those European governments, supported
have too much borrowing without too much lending—they
by the International Monetary Fund (IMF), forcing
are different sides of the same coin.
borrowers to adopt extreme austerity measures in
exchange for a massive infusion of taxpayer-subsidized
Lending money is actually a fairly simple concept.
loans. While it seems likely that Greek creditors actually
Creditors decide to forgo the current use
will wind up taking a significant
of
their money in exchange for a fee.
loss it will be far less than
Emotionally evocative
Debtors
get to use that money currently
would have been the case
metaphors
can
have
a
in exchange for paying that fee. But
without the intervention of
creditors must also face the risk that a
other European governments
powerful influence on
debtor won't pay back all that she or he
and the IMF. As for the other
the
human
psyche.
has promised to repay—meaning both
countries? Default? Forget it.
the amount lent and the fee for using it.
Unfortunately, the In exchange for taking on this risk the
Emotionally evocative
metaphors can have a powerful
metaphors are often creditor charges an additional fee. The
greater the likelihood of the debtor
influence on the human
wildly
inappropriate.
reneging on the agreement the greater
psyche. Unfortunately, the
the fee the creditor will charge. As it
metaphors are often wildly
turns out there are actually two components to this fee,
inappropriate. Winston Churchill, urging an invasion of
one reflecting the risk of the debtor not paying the stated
Italy, described that country as the "soft underbelly" of the
(or nominal) amount and another reflecting the risk that
enemy. Fie prevailed—and thousands of Allied soldiers
the stated amount will not be worth as much due to
died unnecessarily—when Italy turned out to be rough,
inflation. For this reason, the actual amount of the fee
mountainous, and easy to defend. The lesson learned was
charges,
or interest, will reflect both default risk and
that fighting wars through metaphor was a bad idea.
inflation risk.
Remember the "three strikes and you're out" laws, where
defendants are sent to jail for life if they commit three
That's it. There is nothing more.
felonies, no matter the circumstances? The policy has
helped drive some states to bankruptcy as thousands of
no longer dangerous criminals live out their declining years Why would an Irish default or a Greek default or an Italian
default affect the interest rates of other borrowers?This
at the state's expense. Cutting crime through metaphor
should only happen if the default resulted in an increase in
has also turned out to be a bad idea (the U.K. appeared to
the chance that other borrowers will default, or that there
avoid this mistake by having cricket as its national
will be an increase in inflation. This is hardly obvious,
sport—where there are no "strikes.") What about setting
especially given that the Euro is unlikely to suffer much
sovereign debt policy through metaphor? As it turns out
Inflation. The answer, we are told by European Union
this is just as bad an idea, if not worse.
heads of government among others, is "contagion," that a
default is like a killer virus that spreads from one country's
What has actually happened in Greece, and to a lesser
bonds to another's. But default Isn't a virus any more than
extent in Ireland, Spain, Portugal, and Italy?The basic
Italy Is the "soft underbelly" of Europe.
contours are obvious. The Greek government borrowed
more than it should have and now cannot pay all of it
In an attempt to explain further, governments and market
back. Absent any intervention by other governments it
experts
tell us that the fact that Ireland or Greece or Italy
would have defaulted long ago. It would have negotiated a
borrowed
Euros, and promised to repay Euros, makes the
deal with its creditors, based on what it could pay and
Euro debt of other countries somehow especially exposed
what pain the creditors could exact by threatening to lend
to the deadly virus. This is obviously nonsense. For more
less at higher rates in the future. Certainly creditors would
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than 60 years most of the emerging market international
sovereign debt has been in dollars, meaning countries like
Argentina and Indonesia borrowed dollars and promised to
repay dollars. But when those countries defaulted, there
was no effect at all on the interest rate on U.5.
government sovereign bonds. That the two defaulting
countries used the same currency as the U.5. to
denominate its borrowing meant nothing with respect to
either the risk of the U.5. defaulting or of an increase in
dollar inflation.
No, it can't be because the debt was in Euros.
Next, we are told that the "bond markets," meaning the
international group of creditors who decide how much to
lend to sovereign borrowers and at what interest rate,
would catch the deadly default virus and refuse to lend at
reasonable rates. But this could only mean that creditors
are no longer able to make rational decisions as to
inflation or default risk. Perhaps the metaphorical
contagion creates actual brain fever? If this is the case
than the entire edifice of international capitalism, which
depends on free contracts among rational participants, is
based on a false assumption. I would not like to bet on this
explanation either.
There are two important but less often discussed reasons
that so many governments are conjuring up the terrors of
contagion, and they both have to do with protecting the
interests of creditors. As discussed, for them the "cure" for
contagion is both austerity and more loans, which together
result In more cash to pay creditors—in other words, they
reduce the loss creditors would otherwise take in the
event of a default free market-style. But why pretend that
It is anything other than a creditor bailout?
I had the honor of working for the IMF for many years as
both senior counsel and senior financial sector expert. One
of the most challenging of my tasks was working on
various sovereign debt crises, starting with Mexico in 1995
and progressing through the Asian Financial Crisis and the
Argentine default. When South Korea's private bank debt
(rather suddenly) looked unsustainable, the Korean
government stepped in and guaranteed it. Sound like
Iceland or Ireland? Or even the U.S.? It was. The Fund
agreed to lend the South Korean government massive
sums so that it could make good on those guarantees
without jeopardizing its own credit. But we at the IMF
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knew we were doing something wrong. In guaranteeing
private debt the government was allowing creditors to
pocket the default risk fee it was charging those
borrowers, but without actually risking a costly default.
This was free money, paid to the private creditors by local
taxpayers. As if that wasn't bad enough, the government
guarantee was also encouraging banks in the future to
borrow too much and, perhaps more importantly, creditors
to lend too much—and at too low a rate. Economists call
this upsetting of market forces "moral hazard." In other
words, by supporting the Korean government the Fund
was aiding and abetting moral hazard. After much study
and consultation, the IMF decided that, in future, it would
no longer bailout a country's creditors. When Indonesia
and later Argentina headed towards default on their
sovereign debt the Fund did not agree to a creditor bailout.
Instead it lent money to help the countries deal with the
adverse domestic effects of the default.
So why are European governments (and the IMF, In
defiance of the policy it had adopted) agreeing to bailout
creditors in Ireland and now Greece? They had to have
known that this is a transfer of taxpayer resources to
creditors that raises the risk that countries will continue to
borrow too much and that creditors will continue to lend
too much, all in anticipation of future bailouts. Obviously, if
creditors were to take a hit, as they would under a
market-based solution, there would be a genuine risk of
economic damage if, say, a systemically important creditor
wound up insolvent itself. But that could be dealt with
directly, by reorganizing those creditors whose insolvency
would actually harm the economy. Why bail out everyone!
Of course it's impossible to say, but as is the case
whenever government are involved, the answer could have
something to do with politics. It may seem easier to blame
bond market "contagion" rather than the creditors who
erred in lending too much money to dodgy sovereign
borrowers, expecting a bailout in the event of trouble. The
fact that in Europe many of those creditors themselves
are controlled by governments, or are otherwise operated
or owned by the rich and powerful, may also have
something to do with it.
Maybe. But one thing is clear. It isn't the risk of bond
market "contagion." It's time to bury public-policy-bymetaphor once and for all. ■
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Shortly after the Supreme Court released its two personal
jurisdiction opinions from the 2010 term, it denied two
petitions for certiorari that it had been holding for
resolution of those cases. Both of the denied petitions
raised a similar question: Should a defendant who
allegedly commits an intentional tort be subject to
personal jurisdiction in the forum where the aggrieved
plaintiff lives and works, and where the effect of the harm
was therefore felt, even if the defendant has no other
connection with the forum state? Such jurisdiction is
described as "effects-test personal jurisdiction" because it
is based on the in-state effects of the defendant's
out-of-state conduct. Although the Supreme Court
adopted the effects test in the 1984 case of Colder v.
Jones, it has not revisited the issue since it issued that
decision. In the meantime, many lower courts have
adopted a very narrow construction of the effects test
that precludes jurisdiction without evidence of other
forum-state contacts. Therefore, even though the Court
denied certiorari in the 2010 cases, it is likely to take up
the issue in the near future.
When the Court does decide to take up the issue, it will
have no problem finding a suitable case in which to do so.
The number of effects-test cases has more than tripled in
the last decade, and has surpassed the number of
"stream of commerce"jurisdictional cases. The growth of
effects-test cases corresponds to the rise of modern
communications technology, as we are increasingly
seeing disputes that cross state or national boundaries,
even when the individuals involved remain at home. In
addition, although the individual stakes at issue in any
particular case may be fairly limited, the cases in the
aggregate raise important issues of free speech,
commercial development, and the protection of
intellectual property rights.
In an article soon to be published in the UCDavis Law
Review, I argue that the time is therefore ripe to revisit
the question of effects-test jurisdiction, and, in particular,
to explore the reasons why many courts have been so
eager to limit its application in the decades since it was
first adopted. Ever since the Supreme Court adopted the
effects test for personal jurisdiction in Colder v. Jones, the
test has been applied in a seemingly haphazard manner.
Even when cases possess strikingly similar fact patterns,
courts have reached inconsistent conclusions on the

-Cassandra Burke Robertson
Associate Professor of Law
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threshold issue of jurisdiction.
The cases become possible to
reconcile only when the
courts' implicit assumptions
about the underlying merits
of the cases are made explicit:
when a court is willing to
accept the plaintiff's
allegations as true, it is likely
to find that jurisdiction is
appropriate based on the
defendant's "express aiming"
of tortious conduct directed
at the forum. When a court is
unwilling to accept the
plaintiff's allegations of
tortious conduct as true, it
is less likely to find
jurisdiction appropriate:
because there is no finding of
tortious conduct, there is no
finding of express aiming.
Once the hidden assumptions
about the merits are made explicit, the standard of proof
for personal jurisdiction becomes much more salient.
When these doctrinal inconsistencies are reconciled, a
troubling paradox emerges: defendants should be subject
to trial in the target forum only when they have
intentionally engaged in wrongful conduct that targets
the plaintiff's chosen forum, but the determination of
whether the defendants' conduct was wrongful cannot
generally occur prior to trial. The court can no longer
assume for jurisdictional purposes that the plaintiff's
allegations of wrongfulness and harm are true; instead,
those allegations must be proven by a preponderance of
the evidence. IMor can the court base jurisdiction on the
uncontested, but non-wrongful, actions that have an
effect in the target forum. The court is therefore left with
two difficult options: waiting until trial to resolve the issue
of personal jurisdiction, or narrowing the effects test to
require plaintiffs to sue elsewhere.
Although neither option is without cost, the better option
is to adopt a more limited version of the effects test and
to require plaintiffs to sue in a forum where the
defendant has a more substantial connection. On the one

hand, limiting the reach of the effects test removes a
convenient litigation forum from plaintiffs who have
suffered harm. While other forums remain, not all
plaintiffs will have the resources necessary to access
them. On the other hand, the costs are even larger when
defendants can be ordered to stand trial in a forum based
on the in-state effects of out-of-state conduct that has
not been proved wrongful. In this situation, defendants
would not be able to predict where they may reasonably
be asked to face trial. The unpredictable risk of litigating in
a distant forum may also chill consumer speech and
reduce commercial activity. These effects are magnified
as the Internet takes on an increasingly greater role in
commerce and communications.
Thus, while there are significant costs on both sides of the
equation, the risks of a broader effects test outweigh the
costs of a more narrow test. The risk that some plaintiffs
would be deterred from filing suit is offset by greater
jurisdictional predictability, a more robust speech
environment, and greater integration of electronic
commerce and communication.
Nor would a narrower effects test significantly disrupt
current legal practice; while some cases would be decided
differently, the effects-test doctrine has been so beset by
conflicts that it is possible to find many other cases

Although neither option is without cost, the better option
is to adopt a more limited version of the effects test and
to require plaintiffs to sue in a forum where the
defendant has a more substantial connection.

where the courts were already applying a narrower
standard than Colder v. Jones seemed to permit.
Perhaps in an unconscious recognition of these costs,
many courts have already adopted narrow interpretations
of the effects test. When the Supreme Court next faces an
effects-test case, it should endorse a more limited
construction of the test that recognizes the inextricability
of the merits from the jurisdictional decision. Such a test
would require the court to abandon the effects test
whenever it cannot make a pretrial determination that
the defendant has in fact engaged in wrongful conduct. In
these cases, the court should instead perform a
traditional examination of purposeful availment of the
forum state's benefits and protections. In the absence of
such indicia, the court should not exercise personal
jurisdiction over the defendant. ■
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The Limits of WTO Adjudication:

Is Compliance the Problem?
Professor Juscelino F. Colares summarizes the operation of the WTO dispute settlement
system, discusses mainstream proposals for strengthening compliance rules and explains
why such proposals are ill-advised, if not regime destabilizing.
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Mainstream international trade law scholars characterize the World Trade Organization (WTO)
dispute settlement system's handling of cases as one of the most striking successes of the
post-Uruguay Round legacy. To them, judicialization of trade disputes and the "apt" work of
WTO adjudicators in handling this caseload have increased the normative strength of the
negotiated agreements and furthered the status of international trade as a rules-based
regime. This favorable view is both echoed and challenged by empirical scholarship that shows
a high disparity between Complainant and Respondent success rates. Specifically,
Complainants win between 80 to 90 percent of the disputes, regardless of the significant range
of variation in subject matter and litigants involved. In a recent empirical study that controlled
for case docket differences (e.g., case subject matter, party status, income level and other
litigant-specific characteristics), I eliminated case selection and several other alternative
hypotheses as potential explanations for this divergence. I theorized that this discrepancy in
success rates is the result of a systematic, one-sided readiness on the part of WTO adjudicators
to construe WTO texts as creating obligations against Respondents, often in disregard of
members' reserved regulatory competencies and the negotiated standards of review.
Still, regardless of how one Interprets these results, mainstream theorists believe more is to be
done to strengthen the system, and they point to instances of member recalcitrance to
implement Dispute Settlement Body (DSB) recommendations as a serious problem. To this
end, they propose reforms ranging from allowing for collective sanctions through multilateral
enforcement to tightening enforcement deadlines so as to increase the incentives for
compliance. In the discussion that follows, I shall briefly explain the operation of the WTO
dispute settlement system, describe mainstream/legalist proposals for strengthening
compliance rules and explain why the adoption and implementation of such proposals would
be ill-advised.
The Structure and Operation of Substantive Adjudication

Background on the WTO Dispute Resolution System
The WTO agreements provide a mechanism of binding dispute settlement. WTO panels and
the Appellate Body deliberate and make rulings on disputes submitted by aggrieved
members under the supervision of the DSB. Specifically, where either a panel or the
Appellate Body finds that a challenged member's measure 'impairs or nullifies' another
member's 'benefits accruing' under one of the 'covered agreements,' the adjudicator
prepares a final report, and then submits it to the DSB for formal adoption. Once the DSB
meets, it must adopt the report unless, by consensus, it decides against adoption.
This adoption-by-default rule represents a major departure from the former General
Agreement on Tariffs and Trade (GATT) system, which required a positive consensus by all
parties, including Respondents, before adoption of a report. Significantly, because violators
can no longer rely on this particular legal safeguard to block enforcement, the new WTO
regime effectively abolished the formal "veto" in trade disputes. That, to date, no report has
been blocked Is as much a direct result of the operation of the new reverse consensus rule
as it is proof of how the system has become increasingly judicialized.
►
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The Legal Structure of WTO Substantive Disputes

By "substantive disputes," I mean disagreements as to
the effective operation of the various substantive
norms in the WTO Agreements, as distinguished from
disagreements as to whether a defeated Respondent
has satisfactorily adopted measures to comply with a
prior report or judgment. This distinction is important
not because there is intrinsic value in divining any
ontological substance/procedure demarcation
criterion in WTO law. Rather, it is useful because
whether adjudication patterns observed in
substantive litigation are also observed in compliance
litigation can help one ascertain whether the WTO
adjudicatory system ensures that successful litigants
in one stage also carry their victories to the other
stage, when compliance is the issue. Therefore, only
by looking at both types of litigation can one make
empirical statements about whether WTO outcomes
are consistent, that is, consistent regardless of
differences in party status (i.e., aggrieved party or
alleged violator), posture in which one appears in a
case (i.e., Complainant or Respondent) or underlying
subject matter of the dispute (i.e., the agreement
under which it arose).
The Legal Structure and Role of Compliance Adjudication

Following DSB adoption of a panel or Appellate Body
report, the offending country must eliminate the
violating measure and bring its practices into
compliance with the ruling. Members must comply
within a 'reasonable time,' as failure to do so triggers
the possibility of suspension of concessions (i.e.,
retaliation) on the part of the prevailing member.
When it is impractical for a member to comply
immediately, members may resort to binding
arbitration to determine the 'reasonable period of
time' for compliance ("Article 21(3)(c) Arbitration").
Where there is disagreement regarding whether a
member has complied with the panel or AB's
recommendations, the DSB designates, when possible,
the original panel (i.e., the panel that decided the
substantive case) to settle such disputes ("Article
21(5) Review"). Should the original Complainant also
prevail in the latter type of dispute, it may request
compensation (e.g., further tariff concessions.
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increased market access, etc.) in lieu of suspending
concessions against the offending member. Finally,
when disputes over the level or method of retaliation
arise, members shall submit such disputes to
arbitration ("Article 22(6) Arbitration"), which shall also
'be carried out by the original panel,' if these
adjudicators are available. In these cases, the
arbitrator's jurisdiction is limited to the amount of
nullification or impairment and whether the form of
retaliation is allowed under the agreements; the
arbitrator may not revisit previously litigated issues.
Because the mere possibility of applying such
countermeasures provides a substantial incentive for
compliance, suspension of WTO obligations against the
offending member is generally the exception —
members usually comply or offer some form of
compensation.
Legalism and the Role of Noncompliance

In fairness, legalists do not focus only on Instances of
noncompliance and how to remedy them. Their reform
proposals also target timeliness of compliance as a
problem, since delayed implementation can be a viable
tactic until (and if) retaliation is authorized. Davey, for
instance, proposes speeding up the entire litigation
system, especially compliance deadlines, as he
perceives them to be excessively generous. Mavroldis
even suggests allowing erstwhile Complainants to
request suspension of concessions prior to a formal
decision on an Article 21(5) Review,which, at present,
must be decided before suspension requests can be
adjudicated. Fie argues that combining such requests
in one proceeding would go a long way towards
reducing offending members' ability to further delay
compliance by extending litigation.
While generous deadlines and procedural avenues
may be abused, they do exist for particularly
Instrumental reasons. In the absence of a veto, they
give members time and flexibility to adjust their
practices while considering alternatives to offending
policies, even avoiding noncompliance altogether.
Making the WTO system more legalistic in the
direction Davey and Mavroidis (and others) propose
would accelerate the arrival of the retaliation stage

Simply put, reforming the system to make it yet more "legalistic" would be
unwarranted, as such proposals would make it too rigid and
unaccommodating and might push its more powerful members toward
outright bilateralism, eventually causing it to collapse.

and put the systenn under more stress. With less time for internal
deliberations, some powerful offending members might choose to
absorb the cost of retaliation and remain noncompliant.
Meanwhile, less powerful members would be facing quite
asymmetric incentives: as winners, they might hesitate to sanction
the powerful; as losers they will have less time to comply or be
ready to face sanctions. Moreover, this could further encourage
bilateralism and trade displacement by pushing members to
negotiate bilateral free trade agreements, as these can replace
formerly illegal barriers with WTO-compliant barriers, without
improving efficiency. Such developments would severely
undermine good faith among members, potentially causing the
multilateral system to unravel. In sum, by making the system too
brittle, further legalization of international trade risks too much.
In its simplest form, the compliance "problem" — as the original
substantive violations that create it in the first place — occurs due
to a mismatch between a member's WTO commitments and either
prevailing domestic political economic interests or deeply held
social values that must be politically tended to. Such mismatches
may develop and even intensify over time. The prevailing political
constituencies backing entry into an agreement at one point may
either change with time or, even if they remain in control, might
undergo preference shifts as circumstances change. Because
compliance seems to depend 'on the constellation of domestic
political forces in the relevant state,' at a given point in time, the
possibility of retaliation and reputational loss, by itself, cannot
exact compliance. Thus, it is more likely that the relative influence
of trade-restricting and anti-sanction groups, not external forces
or 'internationalist' trade diplomats, determines whether
compliance will occur. It is true that harsher enforcement rules
give more leverage to the pro-compliance camp, yet the latter may

still not prevail if the WTO losing member is persuaded by the
purported trade-restricting camp that it cannot compromise on an
issue deemed to be of 'great national importance.'
Conclusion

Viewed in combination, WTO dispute settlement outcomes reveal an
adjudicatory system operating with high consistency, yet exhibiting
favoritism toward a particular teleological view of free trade,
expressed not in favor of the litigant who originally defended it, but in
favor of whoever argues for it in any given instance. In light of the way
the system has operated, with members' reserved regulatory
discretion under continuous attack from a jurisprudence bent on
furthering a liberal view of trade, it is remarkable that compliance
levels have remained high, despite members' occasional, strong
criticism. That few architects of increased legalization 'contemplated
the possibility that in interpreting WTO agreements, the [AB] would
engage in expansive lawmaking' — a view that, in hindsight, seems a
bit naive — should cause scholars to be a bit more cautious when
considering yet more rigidifying reforms. In fact, the remaining
alternatives for coping with the way the DSB system has operated
may be viewed, in a sense, as the new veto. Simply put, reforming the
system to make it yet more "legalistic" would be unwarranted, as such
proposals would make it too rigid and unaccommodating and might
push its more powerful members toward outright bilateralism,
eventually causing it to collapse. In fact, compliance is the least of the
system's problems. ■
Juscelino F. Colares, The Limits of WTO Adjudication: Is
Compliance the Problem?, 14,2 Journal of International Economic
Law 403 (Fall2011), available at http://papers.ssrn.com/sol3/papers.
cfm?abstractjd= 1641386.
*AII footnotes have been omitted*
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Finding a Place in the Profession:

Lawyers with Disabilities
Professor Carrie Griffin Basas
shares how her personal and
professional experiences led
her to write Lawyers, Lead On:
Lawyers with Disabilities Share
Their Insights.

-Carrie Griffin Basas
Visiting Associate
Professor of Law

fter 38 orthopedic surgeries between
congenital disorder affecting my joints and
birth and age five, and a couple more
connective tissues. Getting out of special
in law school, I wear my disability
education in elementary school, navigating
everyday. It is something that people see the
andobstacles of the physical world, and
notice immediately, sometimes before my
attempting to dismantle attitudinal barriers
intellectual abilities or quirky sense of
toward disability were badges of honor, as
humor. The disability often comes first. It is
well as scars to add to my collection. Who I
not something that I have the option of
am as a person is as closely connected to my
leaving at home, taking off before I enter the
disability as my status as a first-generation
classroom, or concealing in public.
college graduate from working-class roots, an
independent film aficionado, and a rescuer of
Admittedly, in law school, being "disabled"
animals. Disability, therefore, like race or
just made me feel more alienated from the
gender, is part of me, but not all of me; I know
experience. I did not see other law students,
that the same is not always true for those I
law professors, or lawyers with disabilities. I
encounter in my private and professional life.
was not ashamed of my disability; rather, it
made me scrappy, adaptive, and empathetic. I Wearing disability everywhere comes with its
did feel concerned about my future, though,
benefits. For example, it has profoundly
in a profession where I saw few people who
influenced my scholarly agenda as a law
looked like me or had experienced the world
professor, making me interested in how
in similar ways. I was born with a rare
stigma related to all forms of difference
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Hawing a disability often makes me feel, when I am in
public, that I am expected to be an ambassador of
disability; this experience is an opportunity.
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affects justice within the criminal system and workplaces.
Having a disability often makes me feel, when I am in
public, that I am expected to be an ambassador of
disability; this experience is an opportunity. I am
sometimes the first encounter for some people with a
working, professional person with a disability. In the
middle of the yogurt section at the grocery store or in the
airport security line, I am "representing." I can influence, to
a small extent with strangers, to a larger extent with
students and colleagues, how people with disabilities are
perceived. I have no special plan or agenda. I just have to
be me, which is often a lot like them, given that we share
similar desires and interests.
While disability has been a meaningful part of my life and
my career, I often think that it is also an empty category in
some respects. Where we draw the lines as to who is
"disabled" and who is not is largely context-dependent,
yet it is not neutral when it comes to issues of privilege
and compassion. The aging grandmother who transitions
to walking with a cane is not disabled to some people; this
progression seems natural, while the young person who
uses a wheelchair is disabled and alien. The attorney who
turns to alcohol or drugs under the stress of the
profession may have a problem, but may not be regarded,
socially, as disabled. In contrast, the student with bipolar
disorder who takes prescription medications to regulate
moods is disabled and frightening to some people.
Being a law professor has taken on special importance to
me because of what the job means to me in terms of the
personal fulfillment that comes from being both a teacher
and a scholar, but also the small ripple that it makes. Very
few law professors in the United States have visible
disabilities. Even fewer are women. While law professors
with disabilities may not make up 5-10% of the academy,
law students with disabilities do. They are just not as
easy to see because so many students with disabilities do
not wear their disabilities on a daily basis, at least within
sight of their professors and classmates. They have
learning, psychological, autoimmune, or other disorders
that might not be as readily apparent as mine. We might
not share a diagnosis, but I am happy to share a journey.

I realized after several years in the profession thatil wa:
tired of feeling alone with these issues. The biggesjt' \
difficulty of law school was not two hip replacements; but
: i M M
rather the sense of isolation and discouragement. I had
difficulties finding a job, even with a Harvard Law'degtdd
and tremendous abilities and energy to share with this ^
profession. I longed for mentors. Employers sometimes,,
fear, had a difficult time hiring me because I did not look'
like them. As I became a lawyer and met law students t i
with disabilities experiencing the same frustratioh^,jl j
decided to collect letters of mentoring advice from' i '
I i ! I .
successful lawyers with disabilities. I did it for thefTi.^ bdt
also for me. As any thriving attorney knows, we nleVfef
stop having the need for excellent mentoring anct a i i
I I I I
professional community.
I I
From this desire came Lawyers, Lead On: Lawyers with; i i
Disabilities Share Their Insights, published by the Am^rjc^'alr
Bar Association Press in Spring 2011. (An accessible ' '
I ' I
e-book is also available for purchase through the ABA:Si
website or loan through Bookshare.org.) I put togethef ffll^
book with a small seed grant from Wal-Mart's legal i
department. The proceeds from the book go directly tp
supporting disability diversity programs within the ABA!
Forty successful lawyers with a range of disabilities and
careers contributed to the book — everyone fromjpvv;
professors to judges, people with dyslexia to people living
with HIV/AIDS. My hope has always been that the book i
becomes more than a resource to emerging lawyers Wi^h
disabilities; it has stories that are relevant to employers i
! ! M
and non-disabled lawyers, too.
! t
Just as the book was going through a final round of edits
last fall, I learned that one of my mentors, and a j | | | | |
contributor to the book, had passed away afteraldrtg ' i
• ! 1 ] I I
battle with cancer. Paul Miller was an accomplished; i i i
health and disability law professor at the University ef | |
Washington and a mentor to those of us interested in i i
academia. The book is dedicated to him, as well as "all \ \
people, with and without disabilities, who have worked' '
tirelessly or strive as a future generation to advance thecause of disability rights as a civil rights issue." His. Ipttpf
for the book is one that I have shared with my students 111
I I M i I
the past because it emphasizes that there is a way tQ i i
make changes in this world as a lawyer.
'I I I
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Dear Rising Lawyer with a Disability,

are still influenced by unfair stereotypes far too frequently.
Working hard and being your absolute best will not guarantee

I started my legal career in 1986 before the passage of the

you a career free from bias, even 20 years after the ADA, but I

Americans with Disabilities Act (ADA). I had done well in

believe it helps a lot

school and graduated at the top of my class from an Ivy
League college and had done well at an Ivy League law school.

The best strategy any young lawyer can Implement Is to find

I always had a strong and positive sense of my own disability;

mentors. A mentor need not be disabled, but they should

being a dwarf is an essential part of who I am and how I

understand and respect you and your values. Most important,

interact with the world, in fact, I had always looked upon my

perhaps,

dwarfism as an entirely positive characteristic, one that gave

you need to be able to be candid with each other — for you to

me a unique ability to relate to people who are different from

share your concerns, insecurities, hopes, and expectations, and

me, to engage in complex problem-solving in order to

them, to give you frank feedback. Being honest in your

maneuver through a world in which being a dwarf presented

professional relationships and dealings helps to establish your

social, environmental, and professional barriers to negotiate,

credibility and judgment, two of the most important qualities

and to put others at ease in a way that made them

in a lawyer. And, when in doubt, ask questions. Few will fault

comfortable. Moreover, I had always assumed that doing well

you for seeking a clarification; you will lose credibility for

In school and proving myseif academically would address any

wasting time or misunderstanding something that could have

concerns an employer might have about hiring someone who

been cleared up with a question.

looked different from the typical law student. Surprisingly,
that was not my experience when 1 entered the workplace.

I decided to go to law school because I wanted to make a
difference and make my world a better and more fair place.

/Is a law student at Harvard Law School, I found that the very

But I hated law school, which is somewhat ironic given that I

law firms that had pursued me based on my resume would

am now a law professor. 1 found law school to be a very

Immediately lose all interest in employing me as soon as they

alienating experience; no one shared, even remotely, my

met me or learned of my size. I had over AS on-campus

persona! experience. I had never felt more different from

interviews without a single call-back. In fact, I was told by one

everyone else before, and for the first time, / feit, my disability

law firm that even though they personally did not have a

separated me from my peers. There was no community of

problem with my size, they feared that their clients would

people I felt I could connect with to share my personal

think that they were running, and here I quote what they told

experience with. Reflecting back, 1 can't say whether this was

me — "a circus freak show" if their clients were to see me as

in fact true, or if I was simply unable to reach out and find

a lawyer in their firm.

common ground to share my sense of estrangement. As a
law professor, I have sought to make legal education less

The ADA has changed the way employers think about

alienating for all students, to have students explicitly identify

disability by situating disability paternalism, fears, and

their professional and personal goals in the law, and to

stereotypes into a civil rights context Over time, things began

facilitate an ownership of their career. 1 think that being

to change, and legal employers started to see beyond an

purposeful in one's life and career is important, especially for

applicant's disability and focus more on one's skills and

a lawyer with a disability. One should chart their own path

overall qualifications. Discrimination and stereotyping still

and set out to follow it, rather than simply to select from

occurs, but I believe it is not as reflexive as it once was, and

paths that seem to be available. Owning one's own life leads

many employers will work hard to see beyond whatever fears

to greater happiness and satisfaction.

and biases they may have initially.
Very truly yours,
One way to address fears and biases against people with
disabilities in the legal profession is to be excellent — not just
good, but really excellent Let there be no hesitation in
anyone's mind about your competence, hard work, and
professionalism. It may not be right but workplace decisions
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Paul Steven Miller

Can defense lawyers make use of investigative
deceit in criminai investigations?
PROFESSOR KEVIN
MCMUNIGAL EXAMINES THIS
ISSUE, THE ETHICAL RULES
BEARING ON IT, AND THE
RECENT TREND IN A NUMBER
OF JURISDICTIONS ALLOWING
THE USE OF INVESTIGATIVE
DECEIT BYTHE DEFENSE.

The trend in favor of allowing defense
lawyers to supervise undercover
investigations is generally a positive one. In
addition to the fairness of giving criminal
defense lawyers the same investigative
tool prosecutors use, it recognizes that
criminal defense lawyers often face barriers
to uncovering the truth that are similar to
those faced by police and prosecutors. In
addition, investigations such as the one in
Office of Lawyer Regulation v. Hurley, not
only help uncover the truth, but are unlikely
if publicized to generate a negative public
reaction.
It would be wise, though, for courts and
ethics authorities to consider two
limitations on such investigations: (1) that
the lawyer have a reasonable basis for
suspecting the investigative deceit will
uncover information important to the case;
and (2) that nondeceptive alternatives for
obtaining the information are either
unavailable or unlikely to succeed.
Prosecutors and police routinely and
justifiably use misrepresentation and
deceit in undercover investigations. In
cases ranging from drug distribution,
prostitution, and sexual misconduct with
minors to organized crime and terrorism,
police and those cooperating with police
deceive suspects and their cohorts about
their identities and their intentions in order
to gain information to help uncover past
crimes and thwart future crimes.
Frequently, such deceit helps reveal the
truth about what criminals are doing
and thinking.
What about defense lawyers and
investigators? May they employ similar
investigative deceit? Recent years have
seen both debate and a divergence of views
emerge on this question. This article

examines the arguments in that debate
and how various jurisdictions deal with
investigative deceit.
THE DECEIT CONUNDRUM

Consider the following facts. A lawyer's
client is charged with possessing child
pornography on the client's work computer
and forcing a 12-year-old complainant to
view the pornography. The client and
complainant were acquainted through a
mentoring program and the complainant
often spent time at the client's place of
work. The complainant knew the client's
computer password and offered to show
the investigating officer the location of the
pornographic images.
The lawyer learns that the complainant has
a history of false sexual allegations and
accessing pornography on the Internet. The
lawyer strongly suspects the complainant
rather than the client accessed and placed
the pornography on the client's computer.
The lawyer wants to inspect the
complainant's home computer for similar
pornography, which would help exculpate
the client by suggesting that the
complainant rather than the client was
responsible for the pornography on the
client's computer. The lawyer fears that to
ask directly, though, will prompt the
complainant to destroy any pornographic
images on the home computer.
The lawyer comes to you for advice. She
wants to hire a private investigator to gain
access to the complainant's computer
through deception. The private investigator,
posing as a computer consultant, would
contact the complainant's family. He would
falsely claim to be conducting a survey of
computer use by young people and offer to
swap the home computer for a new laptop
computer that would purportedly allow the

consultant to monitor the complainant's computer use.
Once the complainant's computer is obtained, the lawyer
plans to have an expert examine it for pornography. Is the
lawyer's plan ethically permissible?

obligations of the lawyer." Section (c) applies to conduct of
a nonlawyer that would violate the Model Rules "if
engaged in by a lawyer" and states that the lawyer "shall
be responsible" for conduct by a nonlawyer assistant if
the lawyer orders or ratifies the conduct.

CURRENT ETHICS RULES

A number of ABA Model Rules of Professional Conduct
bear upon the lawyer's use of deceit in investigations.
Some directly address and categorically prohibit deceit.
Others impose vicarious responsibility on lawyers for the
acts of nonlawyers.

The other rule creating vicarious ethical liability is Model
Rule 8.A(a): "It is professional misconduct for a lawyer to:
(a) violate or attempt to violate the Rules of Professional
Conduct, knowingly assist or induce another to do so, or
do so through the acts of another...."

Two key Model Rules directly address deceit. One
is Model Rule A.1, which states that "[i]n the course of
representing a client a lawyer shall not knowingly: (a)
make a false statement of fact or law to a third person...."
The other is Model Rule 8.A, which provides that "[i]t is
professional misconduct for a lawyer to:... (c) engage in
conduct involving dishonesty, fraud, deceit or
misrepresentation ...."

Attorneys, such as our lawyer, who employ nonlawyers to
conduct undercover investigations, fall easily within both
Rule 5.3(c) and 8.A(a). An investigator hired by a defense
lawyer is "employed, retained by, or associated with" the
defense lawyer as required by Model Rule 5.3. And such a
lawyer knowingly assists and induces the investigator, as
required by Model Rule 8.A(a), by providing information
and payment.

Undercover investigations
implicate
both provisions.
INVESTIGATORS GOING
Investigators going "under cover"
"UNDER COVER" BY
by definition make false
DEFINITION MAKE FALSE
statements of fact to third
persons that constitute
STATEMENTS OF FACT TO
misrepresentation and deceit. At
THIRD PERSONS THAT
the very least, such investigators
CONSTITUTE
deceive others about their
identities and purposes. The
MISREPRESENTATION
lawyer's investigator, for example,
AND DECEIT
would falsely claim to be a
computer consultant conducting
a computer study. To establish credibility in other
contexts, investigators may make false statements about
such things as having a prior criminal history and
connections with criminals.

The combined operation of Rules A.1(a), 5.3(c), and 8,A (a)
and (c) gives rise to the question of whether a lawyer's
supervision of an investigation involving misrepresentation
and deceit is unethical. If one were to rely solely on the
text of these rules, there would be no question that our
lawyer's supervision of investigative deceit is unethical.
The prohibitions on false statements and deceit found in
Model Rule A,1(a) and 8.A(c) are categorical. Neither rule
states any exceptions, whether for investigations or any
other purpose.

Deceit.

Vicarious Responsibility. Two other Model Rules create
vicarious ethical liability for lawyers based on the acts of
nonlawyers. Both rules apply to conduct by a nonlawyer
that is inconsistent with the professional obligations of a
lawyer. Model Rule 5.3, entitled Responsibilities Regarding
Nonlawyer Assistants, imposes both obligations and
responsibilities on lawyers "[w]ith respect to a nonlawyer
employed or retained by or associated with a lawyer."
Section (b) requires a lawyer supervising such a nonlawyer
to "make reasonable efforts to ensure" that the
nonlawyer's "conduct Is compatible with the professional
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Should these rules be interpreted more narrowly than
they are written? Should courts and ethics authorities
through interpretation create an exception allowing
lawyers to instigate and supervise investigatory deceit? Or
should Rule A,1 or 8.A be amended explicitly to incorporate
such an exception, either in the rule's language or a
Comment to the rule? Jurisdictions have done both.
THE ARGUMENTS

There are a number of arguments for allowing criminal
defense lawyers to employ deceit in covert investigations.
Legal and ethical prohibition as well as moral
condemnation of deceit are based in part on the harm
deceit tends to cause to individuals and to society. Unlike
typical deception, though, investigatory deception by
police can be useful in revealing truth and falsity.
Misrepresentation and deceit by defense investigators is
Utility.

motivated by the same laudable goal as police
deception —producing some greater truth
about guilt or innocence. In our fact scenario,
for example, pornography on the
complainant's computer would help the jury
determine the truth about the client's conduct
and the complainant's allegations. A defense
lawyer may want to employ deception in
other cases to uncover misconduct or
untruthfulness of key witnesses to persuade
the prosecutor to consider dropping or
amending charges against the defendant or
to impeach the witnesses at trial.
Investigative deceit, in addition to
being useful, is also often necessary in
dealing with crimes and criminals.
Prosecutors and police argue quite plausibly
that they need to use deceit to find the truth
because criminal activity tends to be
clandestine. Crimes, by their very nature, are
often committed covertly since detection
leads to possible punishment and social
condemnation. In addition to having a motive
to lie to avoid conviction, those who commit
crimes are often seen as having poor
character relating to veracity, a view reflected
In our evidentiary rule allowing impeachment
by prior conviction. Witnesses to crimes such
as drug distribution and organized crime have
a powerful motivation to lie out of fear of
implication or retaliation. Again, deception is
often necessary to get such people to reveal
the truth.
Necessity.

written, they apply equally to prosecutors,
defense lawyers, and lawyers In civil practice.
Only Florida has amended its Rule 8.4(c)
explicitly to permit government lawyers to
supervise an undercover investigation.
It is well recognized, though, that prosecutors
regularly supervise and advise police in the
use of covert investigations employing
misrepresentation and deceit to investigate a
wide range of crimes, a tendency that both
the "war on drugs" and the "war on terror"
have escalated. Despite the categorical ban
on supervising and instigating investigative
deceit, prosecutors are not disciplined for the
misrepresentations and deceit of the police
and informants they advise and supervise.
If prosecutors may supervise investigative
deceit, one can argue that simple fairness
dictates that defense lawyers be allowed to
do the same.
Image of the Profession. A concern with
allowing criminal defense lawyers to advise
and supervise investigative deception is that
it will have a negative impact on the public
image of the legal profession and the criminal
justice system. Is public response to defense
deceit, though, likely to differ from public
response to prosecutorial use of such deceit?
One can argue that if such deception helps
reveal truth and decrease the number of
innocent convictions, public response
might well be positive.

allowed to use deception in the investigative
phase of a criminal case because it is useful
and necessary in revealing truth, why not
allow lawyers to use deception inside the
courtroom based on the same rationales?
AMENDED STATE ETHICS RULES

A number of jurisdictions have modified their
ethics rules to allow investigative deceit.
States have used two approaches.
Some states
adopt language explicitly permitting lawyers
to supervise covert investigations. Oregon's
version of Rule 8.4 states "[i]t shall not be
professional misconduct for a lawyer to
advise clients or others about or to supervise
lawful covert activity in the investigation of
violations of civil or criminal law or
constitutional rights." Ohio adds a Comment
explaining that its Rule 8.4(c) "does not
prohibit a lawyer from supervising or advising
about lawful covert activity in the
investigation of criminal activity or violations
of constitutional or civil rights when
authorized by law." Wisconsin, in response to
a case that inspired the fact pattern featuring
our lawyer at the outset of this column, now
has a subsection (c) to its Rule 4.1 that states:
"Notwithstanding paragraph (a) and Rules
5.3(c)(1) and 8.4, a lawyer may advise or
supervise others with respect to
lawful investigative
activities." ►
Supervising Covert Activity.

A Slippery Slope.

Defense counsel can make the same
arguments. Like prosecutors and police,
defense lawyers and their investigators must
investigate clandestine activity and deal with
people likely to lie. If anything, one might
argue that the defense has greater need than
the prosecution for use of investigatory
deception. The prosecution is able to make
deals with reluctant witnesses to encourage
them to come forward and tell the truth.
Defense counsel has no such power.
The language of the bans on
misrepresentation and deceit found in Model
Rule 4.1(a) and 8.4(c) is unqualified. As

Symmetry.

Another argument
against allowing
investigatory
deception is
that once
lying is
allowed, it
will be hard
to set and
enforce
boundaries
on it. If
defense
lawyers, for
example, are

A CONCERN WITH ALLOWING
CRIMINAL DEFENSE LAWYERS
TO ADVISE AND SUPERVISE
INVESTIGATIVE DECEPTION IS
THAT IT WILL HAVE A
NEGATIVE IMPACT ON THE
PUBLIC IMAGE OF THE LEGAL
PROFESSION AND THE
CRIMINAL JUSTICE SYSTEM. 4
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These states authorize deceit only in the context of
investigations and only permit lawyers to supervise or
advise others, presumably nonlawyers, who engage in
deceit. By negative implication, they appear to prohibit
lawyers from personally engaging in misrepresentation or
deceit and supervising or advising others who engage in
deceit outside an investigative context.

In Hurley, a referee assigned to make a report and
recommendation in the case found the lawyer's use of
investigative deceit ethically appropriate. She also found
that his conduct was constitutionally mandated in order
for him to provide effective assistance of counsel. The
Wisconsin Supreme Court later adopted the referee's report.
REASONS FOR CAUTION

Virginia takes a different textual
route in dealing with deceit in investigations. It modifies
its version of 8.4(c) by restricting its ban to dishonesty,
fraud, deceit, or misrepresentation "which reflects
adversely on the lawyer's fitness to practice law." This
language is less transparent than the Oregon, Ohio and
\A/isconsin amendments described in the previous section
in permitting supervision of covert investigations. It is
also broader, since it appears to allow misrepresentation
and deceit outside the context of investigations and
allows lawyers themselves to engage in acts of
misrepresentation and deceit.
Fitness to Practice Law.

AMENDMENT BY INTERPRETATION

Another way for a state to allow defense lawyers to use
deceit in investigations is for courts and ethics authorities
to interpret rules such as Model Rules 4.1(a) and 8.4(c)
more narrowly than they are written to create exceptions
allowing lawyers to instigate and supervise investigative
deceit. In doing so, courts and ethics authorities would
use an "intentionalist" method to interpret a state's ethics
rules and rely upon the purposes and policies underlying
those rules.
Wisconsin authorities followed this path prior to
amending the text of its version of Model Rule 4.1(a). A
Wisconsin case. Office of Lawyer Regulation y. Hurley,
2008 Wise. Lexis 1181, dealt with discipline of a lawyer who,
in facts similar to those in our introductory fact pattern,
authorized an investigator to use deception to obtain the
complaining witness's computer. After doing so, a forensic
computer expert found pornography on the complainant's
computer as the lawyer suspected. Soon after the
deceptive investigation was revealed, though, disciplinary
charges were brought against the lawyer.
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Despite a trend toward approval of defense use of
investigative deceit, defense lawyers still need to be
cautious. The ethics rules of most jurisdictions continue
to set forth unqualified bans on false statements and
deceit and it is uncertain how ethics authorities will
interpret those rules. Even in jurisdictions that explicitly
approve such deceit, there is ambiguity. Florida, for
example, explicitly modified its version of Rule 8.4(c) to
allow government lawyers to supervise undercover
investigations. Does the fact that the rule mentions only
government lawyers mean that defense lawyers cannot
supervise such investigations? New York Ethics Opinion
737 (2007) approves limited deceit in the investigation of
"civil rights or intellectual property" cases, but is silent on
criminal cases. If defense lawyers choose to supervise
undercover investigations, they need to be careful not to
violate either the law or other ethics provisions, such as
the anticontact rule.
CONCLUSION

The trend in favor of allowing defense lawyers to
supervise undercover investigations is generally a positive
one. In addition to the fairness of giving criminal defense
lawyers the same investigative tool prosecutors use, it
recognizes that criminal defense lawyers often face
barriers to uncovering the truth that are similar to those
faced by police and prosecutors. In addition, investigations
such as the one in the Hurley case not only help uncover
the truth, but are unlikely if publicized to generate a
negative public reaction.
It would be wise, though, for courts and ethics authorities
to consider two limitations on such investigations: (1) that
the lawyer have a reasonable basis for suspecting the
investigative deceit will uncover information important to
the case; and (2) that nondeceptive alternatives for
obtaining the information are either unavailable or
unlikely to succeed. ■
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SOLVING REAL-LIFE PROBLEMS REQUIRES REJECTING THE DOMINANT PARTY
CHOICE APPROACH IN FAVOR OF A JUDICIAL RULE ON INTERPRETATION. ►
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The approach
offered here would
promote welfare
gains and also
explain the
disparate
doctrines of the
contract law
governing
interpretation,
including the
doctrine avoiding
unreasonable
results, gap filling
and certain
doctrines of
construction.

!

ontract interpretation issues present
and other similar risks that might chill future
some of the most vexing and litigated
contracting.
issues in contract law. Narrow
approaches to interpretation comprised
A contract begins with express terms. If all contracts
of textualism and formalism have
were complete and precise, and the exact way in
struggled for supremacy and vied with a contextualized
which the express terms were meant to settle any
approach. A new strain of formalism — party choice
later arising controversies were obvious, a court's
theory — argues that the parties, not courts, should
role would be limited. However, because even
determine interpretive approach. Parties must
carefully drafted contracts involving commercial
expressly opt into broader interpretation or the law
firms fail to deal with all possible contingencies or
will supply an off the shelf default rule of a narrow
the language may be intractable, questions about a
interpretive approach. This article rejects that
possible role for courts may arise. Suppose, for
approach. Courts should retain the power to use
example, that a contract designates an agent to use
their powers to reduce risk by controlling
a trademark to sell products and to receive a
opportunistic behavior because parties are likely to
designated percentage of any sales. Is that agent
assume courts will retain such powers without
entitled to that percentage for licensing when the
opting in. The interpretive rule should depend on
company enters into a joint venture and sells the
which approach best reduces costs and would be
entire business to another entity? Such a contract
most preferred by parties ex ante.
does not cover the matter despite seeming to

C

address the trademark issue with particularity.
Because parties seek to maximize the gains from
trade, the issue in interpretation is always, given the
words the parties used what is the best (surplus
maximizing) interpretation of the parties' bargain.
The effect of the dominant law and economics party
choice approach requiring express delegation would
increase risks of contracting by displacing common
; law courts and taking away a judicial safety valve
; that enhances exchange by reducing the risks of
. trusting the other party.
This article employs an economics-based
consequentialist approach to contract interpretation
, and focuses on the prospective effects of an
j interpretive method to evaluate whether it is
j optimal or not to require parties to opt in or be
I foreclosed from having a court consider the overall
I goals of the parties, a wide range of extrinsic
j circumstances, and the economic consequences of
; adopting a particular interpretation.

-Juliet P. Kostritsky
Everett D. and Eugenia
S. McCurdy Professor of
Contract Law

. Minimizing the interpretive risk that parties face
I when they draft an express contract but fail to
i completely resolve a later disputed issue should
resolve the opt in question. To determine whether
the lowest cost approach requires an express opt in,
courts need to access the probabilistic thinking
about the parties' likely view of what interpretive
powers courts would retain absent an express opt
in, taking account of the parties' likely contracting
goals. These goals include minimizing opportunism
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Or suppose that a contract addresses an issue
explicitly: no three-wheeled ATVs allowed on the
land. The contract completely specifies precisely
what type of vehicles are banned. If the future
contingency of the development of new four-wheeled
ATVs is accounted for, however, the express terms
seem incomplete.
When such interpretive issues arise, courts often
state that they must ascertain the parties' actual
intent. A language-based approach is likely to be
unproductive. Even if the parties formed an actual
intent, the language may not reveal that meaning to
a court; the language may fail to resolve whether a
precise term was meant to apply in all circumstances
(are there any exceptions?) or whether the parties
intended to have the language apply even if it would
result in losses for both parties.
An express opt in requirement may leave a party
requesting relief without a remedy. If a contract
pegs the price at the "delivery date" but does not
specify whether that date means "scheduled" or
actual delivery date, the party whose case depends
on persuading a court of a particular meaning may
lose if the court adopts an interpretive rule which
excludes many matters beyond the text since the
text itself is inconclusive: there is no literal or
formalist meaning of "delivery date."

Resolving the normative choice of the correct interpretive
method has proved extremely controversial even among
scholars who agree that the goal of legal rules in
contracts settings should be to maximize gains from
trade and to minimize the costs and frictions of
transacting. The party choice proponents argue that
courts concerned with costs and the economic goal of
adding value should employ only formalism (or
textualism) when they interpret contracts, ignore parties'
objectives, and exclude most contextualized evidence in
the interpretive process unless parties have signaled to a
court that they are choosing such methods. Party choice
proponents justify that approach based on assumptions
regarding parties' preferences as they are expressed in
the contract and hypothesized to be based on a rational
choice analysis. Formalists argue commercial parties
would usually prefer a minimum of extrinsic evidence.
Party choice advocates make an ex ante argument that
we must honor the terms used by the parties ex ante and
also honor their interpretive choices because that is not
only faithful to what the parties intended, it is the only
way of maximizing the gains from trade. Intervention
costs (the cost of broad interpretation without party
delegation) are presumed to outweigh the benefits.
The formalists' key assumption is that if the parties want
broad interpretation, they will write that choice into their
contracts. The costs of bargaining often make that
assumption unreasonable. Parties often use words
believing that they have identified the object of
contracting with enough particularity that they never
anticipate that a term will require interpretation.
Parties often see no need for party choice. Proponents of
the opt in rule decrease surplus by requiring parties to
bargain over a term (whether to allow ex post
interpretation) that raises transaction costs in a way that
may preclude bargains or make them more costly. The
express opt in rule would require that parties undertake
costly protective measures to avoid unreasonable results
that courts would easily reject if they retained discretion
in interpretive approaches, without specific party
delegation. This article challenges the assumptions
underlying the rule requiring express party choice. Under
more realistic assumptions of bargaining, parties would
assume that current broad rules on interpretation would
apply as part of a default rule.
The default rule should be that courts can use broad
contextual evidence of prior negotiations, trade usages,
course of dealing, and course of performance. Courts

should also be free to use consequentialist analysis that
models likely incentive effects on the parties to see if the
contract makes sense from a business perspective,
probabilistic models about parties' likely expectations
about judicial interpretive powers, and engage in
traditional jurisprudence in which courts consider equity
and invoke other legal principles, even without an express
party opt in.
The approach offered here would promote welfare gains
and also explain the disparate doctrines of the contract
law governing interpretation, including the doctrine
avoiding unreasonable results, gap filling and certain
doctrines of construction.
Because party choice proponents would require a specific
opt in to allow courts to consider reasonableness, or other
matters requiring court discretion, the dominant approach
fails to explain many doctrines in which courts regularly
depart from formalism to avoid negative welfare effects
even without an express invitation from the parties. These
judicial departures from a party choice theory, also known
as the express opt in rule, demonstrate the superiority of
a judicial approach that assesses the wealth consequences
of a particular decision on a case by case basis.
By looking at the actual results of cases, this article
follows the injunction of the "law in action" intellectual
methodology. Courts depart from textualism or
formalism—if such an approach would lead to
catastrophic or deadweight losses for both parties or
promote opportunistic behavior, result in an
interpretation at odds with good business sense, or lead
to other consequences that would act as a drag on gains
from trade. Because the approach to interpretive risk
outlined here explains the current case law and the
doctrines better than the express opt in rule of the party
choice proponents, it constitutes a more comprehensive
explanatory theory.
If parties omit any express provision on delegation, courts
must make assumptions based on probabilities. Since
most parties would want courts to avoid unreasonable
results or results that would likely (based again on
probabilities) add to transaction costs or chill exchange,
even if the parties do not clearly signal their desire for
broad judicial interpretive powers, such an approach
would match their ex ante intent and should be
implemented. ■
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INTERVIEW WITH FORMER CHILD
ACTOR-TURNED-LEGAL SCHOLAR
First off, I have to ask this question, based on
your background. You've had a very interesting
childhood: Can we talk about some of the
movies you acted in? How did you get those

SECOND-YEAR STUDENT

positions? What was the experience like?

KYLE ANTHONY SITS DOWN

You know, it was more or less a snowball
effect. It was never something I thought
would be a long-term commitment. It
happened while my family and I were on
vacation in Los Angeles. I was about eight or
nine, and at the time I really hated school. I
was looking for any excuse to get out of
school. They were filming a TV show, and I
decided to try out. I figured that any idiot
could do it, so that's why I did it. I ended up
doing the TV show, and it was a fun
experience.

WITH NEW FACULTY
MEMBER, PROFESSOR
CHARLES KORSMO.

From there, I felt that this something I wanted
to do for a little while, so I decided to do it.
When we returned home to Minneapolis, I got
an agent and did some commercials. Now and
then a movie would come down and ask for
stage kids.

- Kyle Anthony '13,
Staff Writer, The Docket

I remember one movie I did called "Men Don't
Leave." I lucked out in getting the part of being
Chris O'Donnell's brother in the movie. It
wasn't a very popular movie, but it did get very
good reviews.
Throughout this time, I was working nonstop
until I finally quit when I was about 13 years old.
Why did you quit? i know you said that you
didn't want to do it forever, but what was the
reason?

Well, my family never left Minneapolis. In
order to act in the commercials, TV shows and
movies, I had to travel to Los Angeles. For
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about three years, I hadn't been in school
regularly. About the time I was to enter high
school, I had to make a decision. Either I'm
going to have a normal high school experience
or not. I couldn't do both — it was too much. I
would be out of school too long.
There was also no guarantee that there would
be work. It was a long shot. On top of that, I still
wasn't sure if I wanted to do it. By that point, I
was ready to have a normal teenage life.
In hindsight, though, I wish I had made one
more movie so I could have saved some money.
Overall, though, I think I made the right decision.
How did you cope with traveiing so much at a
young age?

It's weird. You're away from home a lot; you're
on the road often, constantly staying in
hotels. It was also weird because we weren't a
Flollywood family by any means. They did
provide me with a tutor (via union rules) and
for about three hours a day we would work on
schoolwork. I think I learned more in those
tutoring sessions than I would have had I
been in school at the time, and in some
instances, I thought I was ahead. I think I got
much more done in those three hours than I
would have in school.
Also, another thing that I noticed was that
when you become famous, people keep
bothering you. An example happened when I
was on the set filming for "Flook." On my way
out, Robin Williams asked where I was going. I
told him that I was just going to Taco Bell. He
responded, "Wish I could go there," and he
meant it. And it occurred to me that he
couldn't go to a fast food restaurant. It's an
experience that he can't ever have because of
his life style. He could never have a normal
everyday life.

It was starting to get to the point where I would go to restaurants and
airports, and people would bother me. I didn't like it, but most people
who go into show business don't really like it either.
Could you tell me a little bit more about the movie experience? Things |
you did, people you met, what it felt like?

|

I met the most amazing people. They are some of the smartest,
funniest, best people I've ever met. I think the one amazing experience
about working as a child actor is that you're not always starstruck. You
can relate to people such as Steven Spielberg, Robin Williams, etc.
because you're not always overawed by people's personalities.

And, as a professor,
it's kind of iike giving
a iiue theatricai
performance four
times a week. I get to
write my own script,
but you never know
what peopie are
going to ask.
- Professor Charles Korsmo

When did the fame stop?

The fame trickled off over the years, although people will still come up
to me and recognize me from things I did in the past.
Let's backtrack a bit and talk a little about your school experience. You
said you hated school, but you went to very prestigious schools. How
did that happen?

By high school I enjoyed school a lot more. I wasn't a fan of actually
"being in school," but I really liked doing the schoolwork. The same goes
for Massachusetts Institute of Technology — I didn't really enjoy MIT
all that much, but I definitely enjoyed its academic pursuits.
What did you do after you finished up at MIT?

^B!

After I got my degree in physics from MIT, I had a choice to make. I was
either going to get a PhD or I was going to do something else. I didn't
want to get a PhD in physics, so I decided to go to Washington, DC and
worked for three years. I started off with science-related jobs, such as
working for the EPA (Environmental Protection Agency) and working
for the health science committee.
►

I

After working these jobs, I slowly transitioned into policy decision work,
such as working with the House of Representatives, House Policy. An
interesting job I held for a bit was working in a Homeland Security
Committee post-9/11. It was a newly created, and not yet established
area. I was one of the first four staffers on the project. Because it was
so new, and so few people were involved in it, I got to do things that
most people couldn't do.
I was the lead staffer on bills, served as committee parliamentarian,
drafted rules, etc. In essence, I was really serving as a lawyer. I couldn't
believe that they allowed someone like me to work in that very intense
position without actually being a lawyer. It hit me then that, if I'm going
to be involved in this stuff, I ought to get a law degree.

After that I worked for Sullivan & Cromwell as a litigation associate and
taught at Brooklyn Law School.
That's quite a trajectory. But, one thing I am curious about is this; Has
acting influenced your career?

I'm sure it has. It is really helpful to have a bit of a performance
background as a lawyer, at least in theory. It helps because you don't
get stage fright, and it's much easier to be persuasive in a real manner.
And, as a professor, it's kind of like giving a live theatrical performance
four times a week. I get to write my own script, but you never know
what people are going to ask. So really, it's more like improv theater.
What areas of law are you interested in?

So moving into policy-work sort of made you move away from using
your degree?

Yeah, at that time, I drifted away from using my degree. Working as a
one of the four staffers, I served as sort of the "go-between" for
scientists and policy folks. It was too frustrating of a place to use my
degree, for a number of reasons. It was too bureaucratic. Regulations
set for what you had to do while you worked there, so the environment
was too constrained to do the types of experiments that you wanted to
do. It's not like undergrad where you could pretty much do what you
wanted to do. I started moving toward more legal and policy-based
work, mainly because I saw that legal stuff actually moved things in
DC. Unless you were an academic scientist (and I didn't want to get
my PhD), there was no sense in using my degree anymore. Instead, I
wanted to be more involved in making rules rather than carrying
them out.

I'm teaching corporate law in the spring. Corporate law is where my
research interests lie. I've never taught it before, but it will be
interesting. Teaching informs your writing, and I want to become more
informed about it.
Why corporate law?

Pp

Well, that's where my practice experience is — corporate and banking
law. It's always something I've been interested in. What I'm particularly
interested in is the real-life impact of legal rules and legal structures. I
think that the fundamental legal structures that shape our society
come from corporate and financial law.
To most people, it would seem that entertainment law should've been
the logical step stemming from your career. Why didn't you pursue
that instead?

How did it feei to be in that kind of intense atmosphere?

I've never been interested in it; it's never something I wanted to do.
It was really scary and daunting, I was 25 or 26 years old at the time. I
can remember one bill in particular. It was for the Project Bioshield Act.
It was a $6.5 billion dollar program for a vaccine protection against
biochemical warfare. I was the lead staffer on that bill. It was quite
intimidating going up against people in Congress who had questions
about the bill, and all that jazz. But, once you're trusted with that,
transitioning to a big law firm where you start with almost no
responsibility is nothing.
So you got your law degree at Yale and then what did you do after that?

I clerked for a year in the U.S. Court of Appeals for the Second Circuit
with Judge Winter. It was a great job. It was really interesting getting to
work with the judge so closely. I was one of three or four clerks working
individually with him. The judge comes from great academics — he
was a professor at Yale for about 40 years, so it's really great getting
that kind of experience.

So after all your travels, how have you found it here in Cleveland?

I was a visiting assistant professor at Brooklyn Law for two years. I
decided to go to DC and interview with everyone for a tenure track
position. I got a few callbacks and went for visits around the United
States to the places that asked me back.
One thing (and the most important thing) that I really liked about being
here was the people. I really liked everyone I met — the professors, the
students. It feels like a great place to work and live. Another reason
why it was nice to come to Cleveland was because my mother's side of
the family is originally from Cleveland. Actually, we found out that my
grandfather's house is two blocks from where we bought our current
house. ■
This article previously appeared in The Docket, the law school
newspaper.
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The Retirement of

Arthur D. Austin

Professor Erik M. Jensen remarks on the legacy Professor Austin leaves behind.

Arthur is known to
generations of CWRU
students. He made
contracts come alive,
sort of, at what
seemed like 6 a.m.

Arthur Austin was one of the bright young men hired by
legendary Dean (and later CWRU President) Lou Toepfer in 1968,
Youthful though he was then, I suspect he already had
curmudgeonly qualities. If he didn't, he developed them soon
thereafter, and he's kept them watered and fertilized.
Arthur is known to generations of CWRU students. He made
contracts come alive, sort of, at what seemed like 6 a.m. His
classes stimulated interest in antitrust, unfair competition, and
legal education generally. He won teaching awards without
stuffing ballot boxes. And for years Commissioner Austin's
Phlegm Snopes basketball tournament was the school's top
extracurricular activity.
Arthur has been a prolific writer, and, as he'd be the first to tell
you, he's published in more top journals than anyone else on the
faculty, including California, Columbia, Duke, Michigan, NYU,
Northwestern, Pennsylvania, and Virginia. He's an antitrust
scholar of the first rank, and he knows more than the 12 Angry
Men about how juries work. He's studied other meaty subjects
as well.

- Erik M. Jensen
David L. Brennan
Professor of Law

Most academic work is unknown to the public, and deservedly so.
Arthur can do the obscure stuff with the best of 'em, but he's had
a larger audience too. His work was the subject of a front page
story in the Wall Street Journal and columns in the New York
Times and the National Law Journal. And he was
writer-in-residence at Hinckley, Ohio's famed Reggie's Chicken
House. (Top that, Larry Tribe!)
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Arthur had an idyllic boyhood in Waynesboro, Virginia,
frequenting pool halls and running from the cops
(generally successfully). One of my favorite stories is of
young Donnie Austin, as he was then called, going with his
dad to revival meetings. Dad was a small-town lawyer
who did a lot of litigation before God-fearing local juries,
and to him the best instructors in persuasion, rhetoric,
and ability to read an audience were God's litigators.
Donnie was a star at Waynesboro High, the football
team's quarterback and the basketball team's leading
scorer. After graduation, he spent a year at Fishburne
Military School, which needed jocks, and he set a record
for demerits that may still stand. He then briefly played
football and basketball at West Virginia's Salem College, a
school that no longer exists. (Arthur has closed down
many an establishment.)
He moved on to the University of Virginia, which does still
exist, but his scholarly career was interrupted. As an Army
medic in Korea — he enlisted — Arthur was a hero, badly
injured at Pork Chop Hill. After recovering, he returned to
Mr. Jefferson's University, where he honed his love for the
Tarheels (not really) and William Faulkner (really),
graduating in 1958.
Arthur then spent two years in New York, looking for Jack
Kerouac and doing things unsuitable for mention in a
family publication. In 1960, he and his admirable spouse
Irene embarked for the Big Easy and law school atTulane.
He received his degree in 1963, but Arthur avoided real
employment. He taught at the business schools of
William & Mary and Bowling Green State from 1963 until
1966, when he joined the law faculty at Cleveland State.
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Soon thereafter he moved to CWRU, and, except for time
at the Antitrust Division, he's been here ever since.
For years, Arthur and I have been competing to publish in
all 50 states. Since he is much older and has been doing
this much longer, he's ahead by something like 39-3A. He
knows I'm gaining, however, and he obviously thought
retirement was an easy way out — the equivalent of
taking his talents to South Beach.
But I hope he won't stop writing (as long as he eschews
new states). He writes wonderful stuff, and he does it all
by hand. Word-processing and computer research? Nope.
Blogging or tweeting? Are you crazy?
I've made fun of Arthur, but let me be clear: He's been a
central part of this school. I don't want to get gooey, but I
admire and respect him, I wish he hadn't retired, and I'll
miss the old buzzard. ■
For the full version of this essay, with copious footnotes,
see volume 62, issue 1, of the Case Western Reserve Law
Review.

FACULTY BRIEFS
JONATHAN ADLER

JOHAN VERHEIJ MEMORIAL PROFESSOR OF
LAW; DIRECTOR OF THE CENTER FOR
BUSINESS LAW AND REGULATION
Publications
"The Supreme Court Disposes of a Nuisance
Suit: American Electric Power v. Connecticut,"
2010-11 Cato Supreme Court Review295 (2011).
"A Tale of Two Climate Cases," 121 Yale Law
Journal Online 109 (2011).

"Cooperation, Commandeering or Crowding
Out? Federal Intervention and State Choices
in Health Care Policy," 20 Kansas Journal of
Law & Public Policy 199 (2011).
"Introduction - Symposium on Commercial
Speech and Public Health," 21 Health Matrix
1 (2011).

"The Challenge of Regulating Objectively,"
(review of D. Kysar, Regulating from Nowhere:
Environmental Law and the Search for
Objectivlt]/!, The New Atlantis (Spring 2011).

"Will the REINS Act Rein in Federal
Regulation?" Regulation, vol. 34, no. 2 (2011).
"Is the Common Law the Solution to
Pollution?" PERC Reports, Summer 2011.
"Policing Beltway Lobbyists," National Review
Online, August 2,2011.
"Supremely Consequential," National Review
Online, October 3,2011.
"Another ObamaCare Glitch," (with Michael
Cannon), Wall Street Journal, November 16,
2011.

Presentations
Professor Adler spoke on "What's Not Cool
about Global Warming Policy," before the
Federalist Society Denver Lawyers' Chapter in
Denver, Colorado, May 17,2011.
Professor Adler lectured on "Making Sense of
the Supreme Court," at an Alumni CLE
Lecture, hosted at the Cleveland offices of
Squire, Sanders & Dempsey, June 7,2011.
Professor Adler presented the paper "The
Firm, the Environment, and the Law," at a
workshop at the Property and Environment
Research Center in Bozeman, MT, August 3,2011.

Professor Adler lectured on "Climate Change
Goes Back to Court," at a conference for
federal judges on "Terrorism, Climate, cSk
Central Planning: Challenges to Liberty and
the Rule of Law," Foundation for Research on
Economics and the Environment, Big Sky, MT,
August 31, 2011.
Professor Adler participated in a panel,
"Supreme Court Forecast," sponsored by the
Center for Policy Studies Public Affairs
Discussion Group at Case Western Reserve
University on September 2,2011.
Professor Adler presented the paper "The
Supreme Court Disposes of a Nuisance Suit:
American Electric Power v. Connecticut," at
the Cato Institute's tenth annual Constitution
Day symposium, "The Supreme Court: Past
and Prologue: A Look at the October 2010 and
October 2011 Terms," in Washington, D.C.,
September 15,2011.
Professor Adler presented the paper "Water
Rights, Markets, and Changing Ecological
Conditions," at a conference on "21st Century
Water Law" at the Lewis & Clark Law School
in Portland, Oregon, on October 7,2011. This
paper is forthcoming in Environmental Law.

Professor Adler testified before the U.S.
House of Representatives Science Committee
Subcommittee on Oversight and Investigations
at a hearing on "The Endangered Species Act:
Reviewing the Nexus of Science and Policy,"
on October 12,2011. Professor Adler's
research was also cited favorably by the
subcommittee chair and other witnesses at
the hearing.
Professor Adler was recently named a Senior
Fellow at the Property and Environment
Research Center in Bozeman, Montana.
Media
Professor Adler appeared on National Public
Radio's Dianne Rehm Show to discuss the
Endangered Species Act on May 3,2011.
Professor Adler contributed the brief essay
"Fixing, Not Ending, Regulation," for the New
York Times' online "Room for Debate" feature
on "What If Republicans Closed the EPA?" on
August 25,2011.

JESSICA BERG

PROFESSOR OF LAW, BIOETHICS & PUBLIC
HEALTH; ASSOCIATE DIRECTOR OF THE
LAW-MEDICINE CENTER

Professor Adler presented the paper
"Compelled Commercial Speech and the
Consumer's Right to Know" at a faculty
workshop at the Pace University School of
Law in New York, on October 11,2011.

Publications
"Informed Consent for Registry Research"
White Paper for HH5 AHRO (Agency for Health
Research and Quality), September, 2011.

Professor Adler spoke on "What's Not Cool
about Global Warming Regulation" before the
Federalist Society student chapter at Nova
Southeastern School of Law in Fort
Lauderdale, Florida on October 27,2011.

'"Times, They Are A Changin': New Rules
Proposed for Research with Human
Participants," Hastings Center Report ^0
(November-December 2011)(with Nicole
Deming).

Professor Adler spoke on "Conservation
without Regulation: Property Rights, Markets
and Environmental Protection" before the
Federalist Society student chapter at Capital
University Law School in Columbus, Ohio, on
November 15,2011.

Presentations
Professor Berg taught a class on informed
consent at New York University in June, 2011.

Activities
Professor Adler participated in an online
symposium on the constitutionality of the
individual mandate sponsored by SCOTUSBIog
in August, 2011.

Professor Berg gave the Mark A. Nordenberg
Lecture in Law, Medicine and Psychiatry at
the University of Pittsburgh on "What
Remains of Charity Care After Health Reform?
Community Obligations of Nonprofit
Hospitals" in October, 2011.

Professor Berg presented "Ethics and
Enhancement Research" at the Clinical Research
Conference in San Francisco in July, 2011.

►
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FACULTY BRIEFS
Professor Berg presented "Understanding the
public health exception to informed consent"
at the University of Pittsburgh Law School In
October, 2011.
Professor Berg presented "Surrogate Decision
Making for the Facebook Generation" at the
American Society of Bioethics and Flumanities
Annual Meeting in Minneapolis in October,
2011 and also at the American Public Flealth
Association Annual Meeting in Washington
DC in November, 2011.
Professor Berg presented her work on "Public
Health Informed Consent" at the Northeast
Ohio Law Faculty Colloquium in November, 2011.
Activities

Professor Berg was invited to participate in a
Working Group on Informed Consent for
Registry Research, for AHRQ in July, 2011.
Professor Berg participated in a Working
Group on EmergingTechnologies in Monterey
California in August, 2011,

JUSCELINO F. COLARES

PROFESSOR OF LAW
Publications

"The Limits of WTO Adjudication: Is
Compliance the Problem?" 14.2 Journal of
International Economic Lawh03 (Oxford
University Press) (Fall 2011), available at

http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=1641386
Presentations

Professor Colares presented "The Growing
Opacity of Domestic Law/International Law
Distinctions" at the American Constitution
Society (ACS), Syracuse University College of
Law Chapter on April 6,2011.

Activities

Professor Colares was reappointed reviewer
at Renewable Energy Law and Policy Review
(Berlin, Germany).

AVIDAN Y. COVER

ASSISTANT PROFESSOR OF LAW
Publications

Professor Colares was a moderator at the Cox
Center-sponsored, American Branch of the
International Law Association/Midwest
Regional Conference "International Economic
Law in Crisis or Merely in Times of Crisis?"
hosted by Case Western Reserve University
School of Law on September 9,2011.
Professor Colares presented "The Reality of
EU Conformity Review in France" at the Idea
of France Interdisciplinary Conference, hosted
by the University of Pittsburgh on November
11,2011.

Professor Colares presented "Trade
Imbalances and Liquidity-Induced Bubbles:
Replacing the View of Trade and Finance
Flows as a Morality Play with Concrete
International Monetary Reform Proposals" at
the annual conference of the American
Society of International Law/International
Economic Law Group, hosted by Suffolk
University Law School on December 2,2011.

Celebrating a reunion this year?
...Give to the School of Law Annual Fund Reunion
Giving Challenge
Help your reunion class shine with the Reunion Giving Challenge.
Reunion presents a terrific opportunity to show pride in the School of
Law and dedication to the future of legal education. Every gift counts
toward the Challenge and helps current students through scholarship
support. Make a gift today! Visit giving.case.edu or call (800) 492-3308.
Please mail checks (payable to CWRU) to the Office of Development
and Public Affairs, 11075 East Blvd, Cleveland, OH 44106.
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"Supervisory Responsibility for the Office of
Legal Counsel," 25 The Georgetown Journal of
Legal Ethics (forthcoming).
Presentations

Professor Cover interviewed Ambassador
John R. Bolton as part of a Town Hall of
Cleveland Speaker Series "Challenges for US
Foreign Policy in the Next Two Years" in
September, 2011.
Professor Cover participated in a panel "9/11:
A Ten Year Retrospective on Law and the War
on Terrorism" in September, 2011.
Professor Cover moderated a panel of a
symposium, "The University and National
Security after 9/11" at Case Western Reserve
University School of Law, in September, 2011.
Professor Cover presented "Supervisory
Responsibility for the Office of Legal Counsel"
at the Michigan State University Law School
Junior Faculty Workshop, in October, 2011.
Professor Cover participated in a Panel on
Guantanamo Bay Detention and
Administrative Tribunal Review, at Case
Western Reserve University School of Law, in
November, 2011,

GEORGE W. DENT, JR.

SCHOTT-VAN DEN EYNDEN PROFESSOR OF
BUSINESS ORGANIZATIONS LAW
Publications

"Visions of a World Without Blood Ties," 2
International Journal of the Jurisprudence of
the Family^3{20^^).

"No Difference?: An Analysis of Same-Sex
Parenting,"_Ave Maria Law Revlew{\n press).
"Straight Is Better: Why Law and Society May
Justly Prefer Heterosexuality," 15 Texas
Review of Law & Politics 359 (Spring, 2011).

FACULTY BRIEFS
"Perry v. Schwarzenegger: Is Traditional

Marriage Unconstitutional?," 12 Engage: The
journal of the Federalist Society's Practice
Groups'\6^ (November, 2011).

Presentations
Professor Dent debated the issue of "SameSex Marriage and the Constitution" at the
University's Constitution Day Forum,
September 15,2011.
Professor Dent spoke to the Federalist
Society chapter at Columbia about new
developments in the battle over "same-sex
marriage" on October 24,2011.
Professor Dent spoke on "Political
Correctness" at the University of Chicago Law
School on November 1,2011. The event was
hosted by the Federalist Society.
Activities
Professor Dent was appointed to the
Advisory Board for the newly forming
International Association for the Study of the
Jurisprudence of the Family.
Media
In July, 2011 Professor Dent was interviewed
on National Public Radio concerning the
dispute between management and investors
at Cedar Fair Entertainment Company, the
owner and operator of Cedar Point and other
amusement parks.

JONATHAN L. ENTIN

ASSOCIATE DEAN FOR ACADEMIC AFFAIRS;
PROFESSOR OF LAW AND POLITICAL SCIENCE
Publications
"Introduction to Symposium on Baker i/. Carr
After 50 Years: Appraising the
Reapportionment Revolution," Case Western
Reserve Law Review [forthcoming).

"Laura Chisolm: Colleague, Peer, Friend," Case
Western Reserve Law ffewei/i/lforthcoming).
"Justice Thomas, Race, and the Constitution
Through the Lens of Booker T. Washington
and W.E.B. Du Bois," University of Detroit
Mercy Law /?ei//eu/(forthcoming) (symposium).

"Harry A. Blackmun," Encyclopedia of
Mathematics and Society 117 (Sarah J.
Greenwald & Jill E. Thomley eds., 2012).

leading Supreme Court cases that affect
young people.

"Law School Clinics and the First
Amendment," 61 Case Western Reserve Law
Review^■\53 (2011).

Professor Entin was quoted in a September
18.2011 Cincinnati Enquirer article about a
proposed referendum about public
transportation funding.

"Getting What You Pay For: Judicial
Compensation and Judicial Independence,"
2011 Utah Law Review 25.

Professor Entin was featured in a September
22.2011 discussion of congressional
redistricting on WCPN.

Presentations
Professor Entin was the first speaker in the
Case Downtown series at the City Club on
September 14,2011. He spoke on "The First
Amendment as a Mask for Privilege? Citizens
United, 'Grand Theft Auto,' and Other Recent
Developments."

Professor Entin was quoted in a November 2,
2011 article in the Akron Beacon Journal
about controversial statements by a Kent
State University professor.

Activities
Professor Entin moderated the law school's
program that honored the late Professor
Laura Chisolm held on September 26,2011.
Professor Entin served on the planning
committee of the City Club's October 10,2011
conference on free speech.
Professor Entin moderated several sessions
of the Law Review's November 4,2011
symposium on "Baker v. Carr After 50 Years:
Appraising the Reapportionment Revolution."
Professor Entin moderated a November 7,
2011 Federal Bar Association program on
"The Disappearing Trial in Federal Court"
featuring Judge Dan Roister of the U.S.
District Court for the Northern District of Ohio
and Professors Kevin McMunigal and
Cassandra Robertson.
Professor Entin became Associate Dean for
Academic Affairs in November, 2011. He
previously served in that position from
January 2007 through June 2010.
Media
Professor Entin was quoted in an August 31,
2011 Plain Dealer article about the dispute
over the power of local election boards to mail
unsolicited applications for absentee ballots.

JON GROETZINGER

VISITING PROFESSOR OF LAW; DIRECTOR OF
CHINA LEGAL PROGRAMS
Presentations
Professor Groetzinger presented speech on
the latest developments in the international
anti-bribery area to the Greater Cleveland
General Counsel Association on November 30,
2011. He also presented a video of his
representation of Martin Marietta before a
House Subcommittee regarding Foreign
Corrupt Practices Act allegations.

JESSIE HILL

PROFESSOR OF LAW; DIRECTOR OF THE
CENTER FOR SOCIAL JUSTICE
Publications
"Medical Decision-Making by and on Behalf of
Adolescents: Reconsidering First Principles,"
15 7. Health Care L. & Pol'y[forthcoming
2012) (invited symposium contribution).
Presentations
Professor Hill presented "(Dis)owning
Religious Speech" at the UCLA Legal Theory
Workshop and the Temple University School
of Law Faculty Colloquium in October, 2011.
Professor Hill participated on a panel on
maternal-fetal issues at the Cleveland
Clinic-Southpointe Hospital on October 17,2011.

Professor Entin was quoted in a September,
2011 New York Times Upfront article about

►
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FACULTY BRIEFS
Professor Hill presented "Public Bodies,
Private Reasons: Minors and the Right to
Bodily Integrity," at the UCLA School of Law
Faculty Colloquium on October 21,2011.
Activities
Professor Hill was appointed to the academic
advisory board of Law Students for
Reproductive Justice.

SHARONA HOFFMAN

PROFESSOR OF LAW AND BIOETHICS;
CO-DIRECTOR OF THE LAW-MEDICINE
CENTER
Publications
"Balancing Privacy, Autonomy, and Scientific
Needs in Electronic Health Records Research,"
5MU Law Review[\N\th Andy Podgurski)
(forthcoming 2012).
"Improving Health Care Outcomes through
Personalized Comparisons of Treatment
Effectiveness Based on Electronic Health
Records," 39 The Journal of Law, Medicine,
and Ethics k25 (with Andy Podgurski) (2011).
"Meaningful Use and Certification of Health
Information Technology: What About Safety?"
39 Journal of Law Medicine & Ethics 11 (with
Andy Podgurski) (2011).
Presentations
Professor Hoffman presented "A Critique of
Meaningful Use & Certification Regulations"
at the American Health Information
Management Association Legal EHR Summit
in Chicago on August 16,2011.
Professor Hoffman was a panelist, discussing
"Legal and Ethical Issues of Computer
Decision Support and Order-Sets" in a
workshop at the 2011 Annual Symposium of
the American Medical Informatics Association
in Washington, DC on October 25,2011.
Activities
Professor Hoffman was selected as Teacher
of the Year by the first-year class for the
2010-2011 academic year.

ERIK M. JENSEN

DAVID L. BRENNAN PROFESSOR OF LAW
Publications
"The Individual Mandate and the Taxing
Power," 133 Tax Notes_(December 16,
2011).

"A Tax or Not a Tax, That Is the Question," 14
Green Bag, 2d 368(2011).
"The Home Bathroom Deduction," 133 Tax
/Votes 480 (2011).
"A Comment on Commas," Green Bag
Almanac and Reader20^2__ (forthcoming).
"Business Versus Nonbusiness Bad Debts:
Dagres v. Comm/ss/one/'Presents New
Variations on an Old Theme," Journal of
Taxation of Investments, Winter 2012, at_
(forthcoming).
"Arthur D. Austin," 62 Case Western Reserve
Law Review ^ (2011).
Presentations
Professor Jensen was a speaker at a meeting
of the Committee on Sales, Exchanges, and
Basis of the ABA Section of Taxation in
October, 2011 in Denver.
Activities
Professor Jensen has continued on the Tax
Facts Editorial Advisory Board, the results of
which can be found in 2012 Tax Facts on
Investments and 2012 Tax Facts on insurance
and Employee Benefits.

For two months in a row. Professor Jensen's
limerick was selected as the winning entry in
a contest conducted by Mini-AIR,the online
version of the Annals of Improbable
Research. The May, 2011 winner was about
the research paper "Rebuilding Global
Fisheries," by Boris Worm et al., and the June,
2011 winner was about "Random Number
Generation in Bilingual Balinese and German
Students," by H. Strenge et al.

JULIET P. KOSTRITSKY

EVERETT D. AND EUGENIA S. MCCURDY
PROFESSOR OF CONTRACT LAW
Publications
"Default Rules for Interpretation Should Not
Be Left to Party Choice: Solving Real Life
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Problems Requires Rejecting the Party Choice
Approach in Favor of a Judicial Rule of
Interpretation" will be published as a book
chapter by Cambridge University Press. The
book will be entitled Commercial Contract Law:
A Transatlantic Perspective.
"Contract as Promise and Contract
Interpretation" will be published by the
Suffolk Law fi’ew'ew(forthcoming 2011-2012)
and will cover the symposium dedicated to
Professor Charles Fried of Harvard Law
School on the 30th Anniversary of his book
entitled Contract as Promise. Other papers in
the symposium issue include those by:
George Triantis (Harvard), Barbara Fried
(Stanford) Randy Barnett (Georgetown) Jean
Braucher (Arizona) Richard Craswell
(Stanford) Daniel Markovits and Alan
Schwartz (Yale) Avery W. Katz (Columbia) Lisa
Bernstein (Chicago) Gregory Klass
(Georgetown) Henry Smith (Harvard) Roy
Kreitner (Tel Aviv) Nathan Oman (William &
Mary) Jody Kraus (Virginia) John C.P. Goldberg
(Harvard) Curtis Bridgeman (Florida State)
and Rachel Arnow-Richman (Denver).
http://www.law.suffolk.edu/academic/als/
coursedetail.cfm?cid=714
Presentations
Professor Kostritsky presented a mock class
to the entering first-year students of CWRU
(class of 2014) on June 10,2011.
Professor Kostritsky presented "Judicial
Interpretation as Risk Reduction" at the
September 9-10,2011, conference at Sheffield
University in the United Kingdom. The
symposium addressed "Current Issues in
Commercial Contracts: Transatlantic
Perspectives." The panel of Contracts and
Commercial Law experts included Charles
Knapp (Hastings), Thomas Joo (UCDavis), Jean
Braucher (Arizona), Peter Alces (William and
Mary), Larry Garvin (Ohio State University),
Keith Rowley (University of Las Vegas
Nevada), Nancy Kim (Cal Western) and Larry
A. DiMatteo (University of Florida) from the
United States as well as scholars and lawyers
from England, Scotland and Europe.

FACULTY BRIEFS
ROBERT P. LAWRY

EMERITUS PROFESSOR OF LAW; DIRECTOR,
CENTER FOR PROFESSIONAL ETHICS
Publications
"Images and Aspirations: a Call for a Return to
Ethics for Lawyers," 48 San Diego Law Review
199(2011).
"The Law and Ethics of Lawyers' Conflict of
Interest," in Ethical Issues in the Management of
Financial Conflicts of Interest in Research in
Health, Medicine and the Biomedical Sciences,

ed.

By Thomas H. Murray and Josephine
Johnston, Johns Hopkins University Press, p.
150(2010).
"A Benign Invasion Response: A Reply to a
Modest Proposal," 10 Teaching EthicsSS
2010).

(

Presentations
In December, 2011, Professor Lawry
presented a three hour lecture/workshop on
"Professional and Personal Integrity: Socrates
and Thomas More," in the Social Ethics Class
of the Weatherhead Executive Program at
CWRU.
Activities
Professor Lawry was chair of a session on
capital punishment at the 20th Annual
Meeting of the Association of Practical and
Professional Ethics in Cincinnati, Ohio, on
March 4, 2011.
Professor Lawry was a member of the 2011
Professionalism Award Committee of the
Metropolitan Bar Association of Greater
Cleveland.
In September, 2011, Professor Lawry was
re-elected to a three-year term as a Member

of the Board of Trustees of the Newman
Foundation of Greater Northern Ohio.
In November, 2011, Professor Lawry was
appointed to a university task force at CWRU
as part of President Obama's Interfaith and
Community Service Campus Challenge to
promote both interfaith cooperation and
community service.
Media
On January 18, 2011, Professor Lawry was
quoted in the Cleveland Plain Dealer in an
article entitled, "Judge kicks out Eaton suit,
cites misconduct by lawyer."
On June 6,2011, Professor Lawry was quoted
in the Cleveland Plain Dealer on the subject of
the ethics of judicial advocacy after
appointing a nonprofit board.

KENNETH R. MARGOLIS

PROFESSOR OF LAW; ASSOCIATE DEAN FOR
EXPERIENTIAL EDUCATION
Presentations
In June, 2011, Professor Margolis presented
"Solving the Problem of Curriculum Reform,"
with T.Casey, R. Seibel and J. Weinstein, at the
AALS Conference on Clinical Legal Education
held in Seattle, Washington.
In June, 2011, Professor Margolis presented
"Teaching Lawyer Effectiveness Across the
Curriculum," with R. Seibel at the Institute for
Law Teaching and Learning Conference held
at New York Law School.
Activities
In June, 2011, Professor Margolis was
appointed co-chair of the Clinical Legal
Education Association's Best Practices

Implementation Committee, Facilitator
Project. This project aims to provide
assistance to law faculty and administrators
in developing courses, experiences and whole
curricula utilizing the principles and models
set forth in CLEA's Best Practices For Legal
Education (2007).
In August, 2011, Professor Margolis was
appointed the law school's first Associate
Dean for Experiential Education. In this role
he will oversee, coordinate and strengthen
the experiential education and lawyering
skills programs at the law school in order to
improve the entry level readiness of
graduates for law practice.

MAXWELL). MEHLMAN

ARTHUR E. PETER5ILGE PROFESSOR OF
LAW; DIRECTOR OF THE LAW-MEDICINE
CENTER; PROFESSOR OF BIOETHICS
Presentations
Professor Mehiman spoke about biomedical
enhancement of warfighters at the annual
Health Law Professors conference of the
American Society of Law, Medicine, and Ethics
in Chicago in June, and at the Brocher Foundation
in Geneva, Switzerland, in July, 2011.
Professor Mehiman spoke about genetic
engineering and human evolution, as part of a
panel on "Human Enhancement:
Philosophical,Theological, and Empirical
Considerations in Utilizing Technology to
Engineer Better Children," at the annual
meeting of the American Society for Bioethics
and Humanities in Minneapolis, Minnesota,
on October 16,2011.
►
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FACULTY BRIEFS
Professor Mehiman spoke on, "Practice
Guidelines and Medical Malpractice," at The
City Club of Cleveland, on January 11,2012 .

ANDREW S. POLLIS

Professor Mehiman served on a panel,
"Professional Power and the Standard of Care
in Medicine," part of the Northeast Ohio
Faculty Colloquium on March 23,2012.

Thomson/West
Baldwin's Ohio Handbook Series, 2011-12 ed.,
with Mark P. Painter. http://store.westlaw.
com/ohio-appellate-practice-2011 -2012baldwins-handbook-series/161857/22113387/
productdetail

Professor Mehiman spoke about, "Moral
Enhancement and the Law," at the 2012
Bioethics Conference: The Moral Brain, NYU
Center for Bioethics, the Duke Kenan Institute
for Ethics, the Yale Interdisciplinary Center for
Bioethics, and the Institute for Ethics &
EmergingTechnologies, in New York City on
March 31,2012.
Media
The Columbus Dispatch referenced an Ohio
Issue 3 analysis by Professors Hill and
Mehiman.
Professor Mehiman appeared on Fox News 8
"You Decide 2011" election special discussing
Issue 3, on October 30,2011.
KATHRYN LYNN MERCER

PROFESSOR OF LAWYERING SKILLS
Presentations
Professor Mercer presented at the Legal
Writing Association One-Day Conference at
Ohio State University on December 2,2011.
The program was entitled "Fishbowl, Jigsaw,
and Other Collaborative Learning Exercises
that Motivate Students to Accept
Responsibility for Their Own Education."
Professor Mercer presented a workshop
entitled "Learning about How People Learn
and Applying It to Enhance Students' Ability
to Read and Write," in Mtunzini, South Africa
on December 9,2011. This talk was part of a
conference for legal educators in Africa that
focused on "Preparing Students for the
Practice of Law: Helping Students Develop
Their Ability to Read and Write in English."
The three-day event was sponsored by the
University of Zululand and Seattle University
School of Law and included educators from
over twelve African universities and ten
American universities.

ASSISTANT PROFESSOR OF LAW
Publications
Ohio Appellate Practice,

Presentations
Professor Pollis participated as a panelist at a
seminar, "Sixth Circuit Year in Review," at
Squire, Sanders & Dempsey in Cleveland, Ohio,
on September 8,2011.
Professor Pollis presented a seminar "What
Can Be Appealed and When?" as part of the
Ohio Judicial Conference 2011 Annual Meeting
in Columbus, Ohio, on September 9,2011.
Professor Pollis, together with Professors
Jessie Hill and Jonathan Gordon and the
Center for Social Justice, worked with the
Cleveland office of the Federal Trade
Commission to organize a "Common Ground"
conference at Case Western Reserve
University School of Law on October 14,2011.
The conference pooled together the expertise
of legal-services lawyers throughout Ohio to
share strategies and agendas in combating
deceptive trade practices and protecting
consumers' rights. Professor Pollis also
spoke on a panel addressing debt-collection
issues.
Activities
Professor Pollis has continued his work as
counsel to the Appellate Rules Subcommittee
of the Ohio Supreme Court Commission on
the Rules of Practice and Procedure, chaired
by Judge Mary Jane Trapp (LAW 1981).
Professor Pollis has drafted additional
proposals for amendments that the Supreme
Court has published for public comment. If
adopted, the new amendments would go into
effect in July, 2012.
Professor Pollis was named as a co-chair of
the ABA Section of Litigation Civil Rights
Litigation Committee, a committee created by
the Section of Litigation in 2011. He co-chairs
that committee with ReNika Moore of the
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NAACP Legal Defense Fund and Hayley
Gorenbeg of Lambda Legal. More information
is available at http://apps.americanbar.org/
litigation/com mittees/civil/home.html.

CASSANDRA BURKE ROBERTSON

ASSOCIATE PROFESSOR OF LAW
Publications
"The Inextricable Merits Problem in Personal
Jurisdiction," 45 UC Davis Law Review
(forthcoming 2012).
"Forum Non Conveniens and the
Enforcement of Foreign Judgments," 111
Columbia Law ffewen/(co-authored with
Christopher A. Whytock).
"The Facebook Disruption: How Social Media
May Transform Civil Litigation and Facilitate
Access to Justice," 65 Arkansas Law Review
(forthcoming 2012, symposium issue),
"The Impact of Third-Party Financing on
Transnational Litigation," 44 Case Western
Reserve Journal of International Law

(forthcoming, symposium issue).
Presentations
Professor Robertson participated in a
roundtable discussion on "Evolution or
Revolution? American Civil Procedure in the
21st Century" at the 2011 Southeastern
Association of Law Schools annual
conference on July 29,2011.
Professor Robertson was a panelist
discussing "Comparative Lawyer Regulation:
Overview and Hot Topics Including Conflicts of
Interest and the Proposed Canadian Code of
Ethics" at the Association of Professional
Responsibility Lawyers 2011 annual meeting
on August 5, 2011.
Professor Robertson was a panelist
discussing "International Law in Domestic
Courts" at a symposium on International Law
in Crisis, American Branch of the International
Law Association Midwest Regional
Conference on September 9,2011.
Professor Robertson presented "The
Inextricable Merits Problem in Personal
Jurisdiction" at the University of Toledo School
of Law on September 19,2011.

FACULTY BRIEFS
Professor Robertson was a panelist discussing
"More than Just 'Likes' and 'Friends': The
Impact of Social Media on Civil Litigation" a
symposium on the intersection of Facebook
and the law sponsored by the University of
Arkansas Law Review on November A, 2011,

MICHAELSCHARF

JOHN DEAVER DRINKO-BAKER & HOSTETLER
PROFESSOR OF LAW; DIRECTOR OF THE
FREDERICK K. COX INTERNATIONAL LAW
CENTER; U.S. NATIONAL DIRECTOR OF THE
CANADA-U.S. LAW INSTITUTE
Publications
"Universal Jurisdiction and the Crime of
Aggression," 53 Harvard International Law
Journal (forthcoming, 2012).
International Criminal Justice: Essays on Legitmacy

will be published in 2012 by
Edward Elgar Publishers (co-edited by Gideon
Boas and William Schabas).

AND Coherence,

"Is Lawfare Worth Defining," published in 43
Case Western Reserve Journal of
InternationalLaw']'\-29 (with ASIL Executive

Director Elizabeth Andersen) (2011).
Presentations
Professor Scharf was a panelist at the
"International Humanitarian Law Dialogs," an
annual conference of international tribunal
prosecutors held at the Chautauqua
Institution in New York, August 28-30,2011.
Professor Scharf was a panelist at the School
of Human Rights Research and Utrecht
University's Netherlands Institute of Human
Rights seminar entitled "The Expanding Role
of International Criminal Institutions" on
September 2,2011 at Utrecht University, The
Netherlands.
Professor Scharf was a panelist at the Cox
Center's Conference on "International Law in
Crisis" at Case Western Reserve University
School of Law on September 9,2011.
Professor Scharf was a panelist at a
Conference entitled "The Adolf Eichmann
Trial — Looking Back 50 Years Later" at
Loyola Law School in Los Angeles on
September 16,2011.

Professor Scharf was the presenter at the
inaugural "Distinguished Global Law Lecture"
at Lewis & Clark Law School in Portland,
Oregon on September 19,2011.
Professor Scharf was a panelist at the
Institute for Global Security Law and Policy's
Symposium on "The University and National
Security After 9/11" at Case Western Reserve
University School of Law on September 23,2011.
Professor Scharf was a panelist on "Free
Speech in the Age of Terrorism," at the City
Club of Cleveland's Centennial Conference at
the Allen Theater, Play House Square,
Cleveland, Ohio, October 10,2011.
Professor Scharf was the breakfast speaker
at the Cleveland City Club event "Is Terrorism
Worth Defining?" Cleveland, Ohio, October
26, 2011.
Professor Scharf was the keynote speaker at
the Central States Law Schools Association
Annual Conference in Toledo, Ohio, on
October 28,2011.
Activities
Professor Scharf was appointed to succeed
Elies van Sliedregt (Dean of Vrije University
Faculty of Law, Amsterdam) as President of
the International Criminal Law Network
(ICLN), a Netherlands-based association of
experts that sponsors an annual December
conference and an annual April International
Criminal Court Mock Trial Competition at the
ICC in The Hague.
Professor Scharf was appointed Chairman of
the High Level Piracy Working Group, a group
of experts from the Department of State,
Department of Defense, Department of
Justice, and academia, that addresses the
challenges posed by modern maritime piracy.
The Working Group met on May 19, August
11, and October 13,2011 in Washington, DC.
On December 12-13,2011, Professor Scharf
led the group's delegation to the Seychelles,
which has recently established a regional
piracy court supported by the United Nations.
Media
On August 3,2011, Professor Scharf appeared
on Public Radio International's "The World" to
discuss the trial of Egyptian President Hosni

Mubarak, available at: http://www.theworld.
org/2011 /08/political-trials-history/
Professor Scharf was quoted in Marilyn H.
Karfeld, "Goldstone Says More Nations Turn
to International Courts," The Cleveland Jewish
News, Septem ber 16,2011.
On October 20,2011, Professor Scharf was
interviewed on WKNX Radio (LA) and on
WKSU Radio (Ohio) about the apprehension of
former Libyan leader, Muoamar Gaddafi.
On October 25,2011, Professor Scharf's
Special Report on the need to investigate the
killing of Gaddafi was published on CNN.com:
http://www.cnn.eom/2011/10/25/opinion/
scharf-libya-gadhafi-killing/index.html
Professor Scharf hosted a pilot radio program,
recorded for WCPN (National Public Radio Cleveland) called "International Law
Roundtable" on November 11,2011.

ROBERTSTRASSFELD

PROFESSOR OF LAW; ASSOCIATE DIRECTOR
OF THE FREDERICK K. COX INTERNATIONAL
LAW CENTER; DIRECTOR, INSTITUTE FOR
GLOBAL SECURITY LAW AND POLICY
Presentations
Professor Strassfeld moderated "Piracy: New
Threats, New Responses," at the Cox Center's
International Law in Crisis Symposium, Case
Western Reserve University, September 9,2011.
Professor Strassfeld moderated the panel
discussion on "9/11: A Ten Year Retrospective
on Law and the War on Terrorism," Case Western
Reserve University, September 12, 2011.
Professor Strassfeld moderated a panel
entitled "There's Something Happening Here?:
September llth's Impact on Academics and
Universities," at the Institute for Global
Security Law and Policy Symposium,The
University and National Security after 9/11
Symposium, September 23,2011. He also
planned and chaired the symposium.
Professor Strassfeld was a panelist on
"Protecting Civil Liberties in the War on
Terrorism" at Kenyon College's Center for the
Study of American Democracy, on November
9, 2011.
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Petro 73 shares his experiences
to free an innocent man and his
d efforts to ensure the innocent
are no longer imprisoned.
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We solved countless cases that without DNA may never
have been cracked. For example, many in Central Ohio
remember the unsolved case of the 1994 murder of Ohio
State University student Stephanie Flummer. Ten years
had passed, and the case had grown cold. Although never
convicted of a violent crime, Jonathan Gravely was
required to give a DNA mouth swab while he was on
probation for felony non-support. No one expected his
Following the election, as I began my term as attorney
general, I set an objective of making Ohio a national leader DNA to match the biological evidence from the Flummer
crime, but it did. Gravely
in the use of DNA technology to
ultimately pled guilty and was
solve crimes. DNA was first used
sentenced to life in prison.
in a criminal case in this country
Eight Myths that
in 1989, yet no state had
Convict the Innocent
We were euphoric over the
developed the strategies and
promise of DNA not only to
resources to fully utilize this
identify perpetrators but also to
remarkable human identifier.
deter crime. Then, in September
2005,1 received the unexpected
The Ohio Legislature honored my
phone call that would change my
request to expand the authority
thinking, career, and life.
of our office to take DNA — a
simple mouth swab — from
Then Representative, now
every convicted Ohio felon and
Senator Bill Seitz, a conservative
high-level misdemeanant as well
Republican representing
as those on probation or under
Cincinnati in the Ohio Legislature,
supervision. Ohio's corrections,
knew of my confidence in DNA
probation, and parole agencies
when he called to introduce
collected the swabs. Our office
Mark Godsey, Professor of Law
provided the kits, transported
at the University of Cincinnati
them to laboratories, and entered
and Director of the Ohio
the results into state and
Innocence Project.
national C0DI5 databases. Due to
the high volume, we negotiated
This call would prompt me to become the nation's first
very favorable rates from forensic labs - ■ less than $30
attorney general to intervene on behalf of an Innocence
per profile.
Project client, a man serving a life sentence after being
convicted of the rape and murder of his mother-in-law,
I will always remember the incredible results as the first
Judith Johnson, and the rape of his young niece. Clarence
batches of DNA profiles became part of the national
Elkins, a family man with no prior record, had claimed
databases and were compared with crime scene DNA
innocence from the moment he was arrested at his home
evidence. Dozens of matches provided strong leads or
within hours of the crime on a Sunday morning, June 7,
solved cold cases instantly! Among them: the 32-year-old
1998. The brutal crimes had occurred in the middle of the
murder/rape case of Marla Flires in Orange County,
night nearly an hour's drive away.
California, Crime scene evidence that had been entered in
the early 1990s finally met a match when we added the
Even in the horrendous shock and grief that accompanied
DNA of Edwin Dean Richardson, an imprisoned Ohio felon
the
announcement by police of her mother's violent
who had been convicted of a similar murder.
death, Melinda Elkins knew that her husband Clarence
hen I campaigned for Attorney General of Ohio in 2002,1
predicted that with ever-improving DNA technology, a
criminal may as well leave a business card at the crime
scene. I never anticipated, however, that the lessons of
DNA would shake the foundations of my assumptions
about American criminal justice.

FALSE
JUSTICE

►
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could not be the killer. She did not foresee that the next
seven and a half years would become a daunting mission
to exonerate Clarence and identify her mother's real murderer.
Mark Godsey and an army of Innocence Project lawyers,
law students, and private sector pro bono lawyers had
pursued numerous efforts and appeals without any
good-faith response from the jurisdiction's elected county
prosecutor even as compelling evidence of Elkins's
innocence mounted.
DNA technology was advancing,
and new testing of Y-5TR DNA, the
DNA profile in the Y chromosome
present only in males, had
revealed a 9A.5 percent certainty
that the biological evidence found
in the young victim's underwear
and in Johnson's rape kit was
from the same male. This DNA did
not match Clarence Elkins. Even
with this evidence, however, the judge sided with the
prosecution in denying the motion for a new trial, writing
that evidence of another man's DNA at the crime scene
was "insufficient to support the need for a new trial." Her
ruling concluded, "The jury found Defendant [Elkins] guilty
beyond a reasonable doubt; and this court hereby finds
that, even if a jury had this new Y-STR DNA evidence, it
would not be sufficient to change the outcome of the
trial."

THIS CALL WOULD
PROMPT ME TO BECOME
THE NATION'S FIRST
ATTORNEY GENERAL TO
INTERVENE ON BEHALF
OF AN INNOCENCE
PROJECT CLIENT...

Among the dwindling options remaining to the Elkins
team was to achieve what the justice system had failed to
accomplish: Identify the actual perpetrator. That was the
astounding status of the case when I received the phone
call that September day.
Mark Godsey was thinking outside the box in asking the
state's attorney general to get involved. Criminal cases
were a small percentage of our work, but we were
engaged in important support of Ohio criminal justice. The
state's Bureau of Criminal Investigation (BCI) is under the
auspices of the attorney general. Our criminal justice
divisions aid county prosecutors, and our office had
designed state-of-the-art communication tools for Ohio
law enforcement.
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My initial reaction in hearing about Elkins was skepticism.
I trusted that the justice system almost never convicts an
innocent person, and I assumed that everyone in prison
claims innocence. I would later recognize that both of
these are widely believed myths. As Godsey relayed the
case details, I realized that he might be correct about an
unthinkable injustice.
Melinda Elkins had developed the theory, in light of the
rape of her young niece, that the perpetrator was probably
a pedophile. In 2002, she had been stunned to read in the
Akron Beacon Journal that Earl Mann had been convicted of
raping three young girls. That name was familiar. Mann
had lived a few doors from her mother at the time of
the crime. He was quickly moved up on the list of
potential suspects.
Then in 2005, in a stranger-than-fiction coincidence,
Mann was not only moved to Clarence Elkins's prison, but
also to his cellblock. Clarence accomplished the risky task
of securing a cigarette butt discarded by Mann and sent it
to his attorney for testing. Godsey revealed to me the lab
results: Mann's DNA matched the crime scene DNA!
Even with this evidence, however, Godsey did not trust
the officials involved to seek the truth, the overarching
responsibility of every prosecutor. He asked if our office
would take a DNA sample from the imprisoned Mann to
eliminate any question about his DNA.
Because we had DNA from every convicted felon, we
already had Mann's DNA. However, I realized that this
case could demand more of our office. I needed to become
totally convinced of Elkins's innocence. I not only studied
the case myself, I called upon our Chief Deputy for
Criminal Justice, Jim Canepa, a seasoned prosecutor, to
meet with Godsey and review the entire case. We reached
the same conclusion: Clarence Elkins was an innocent man.
The DNA test results did not surprise us. As in all Y-STR
DNA analysis, the odds of finding a match are calculated
on how often that specific configuration of markers is
seen in a particular database. In a database of 4,000
profiles, only Earl Mann's DNA matched the crime scene
DNA in a full 12-point match.

We immediately wrote a letter with the results to the
prosecutor, but every attempt that our office made to
discuss the case with her or her staff was rejected. Our
written communication ultimately became part of a public
dispute, and media coverage highlighted our differences.
Melinda Elkins came to my office on the morning of
December 15,2005, as we prepared to announce new DNA
evidence previously shared with the prosecutor. Utilizing
the combination of both the male Y-STR and
mitochondrial DNA (from the maternal side), the match
identified Mann with a one in 19 million certainty as the
perpetrator.
Just minutes before the public announcement, an
unannounced fax came to my office. It upstaged even our
dramatic new evidence. In response to the state's motion.

it was the order from the court, "dismissing the
indictment in the case with prejudice, vacating all
convictions obtained pursuant to said indictment and
discharging the defendant" Clarence Elkins.
One of the most joyful moments of my life came with the
privilege of turning to Melinda Elkins and saying, "It's over,
Melinda. All charges against Clarence have been dropped.
He is being released. You can go get him now."
A few hours later, Melinda Elkins and the couple's two
sons joined Clarence Elkins at A:00 in the afternoon as he
walked outof the Mansfield Correctional Institution after
serving nearly eight years for a crime he did not commit.
While delayed justice would also be delivered to Earl
Mann, the questions this case raised left my wife Nancy

►

Celebrating five years of freedom with Clarence Elkins, who spent nearly eight years in prison for crimes he did not commit. (From left to right)
Mark Godsey, Director of the Ohio Innocence Project and Professor of Law at the University of Cincinnati College of Law; Jim Petro '73, former
Ohio Attorney General and current Chancellor of the University System of Ohio; Clarence Elkins; Jim Canepa, former Chief Deputy for Criminal
Justice at the Office of the Ohio Attorney General and current Chief Counsel, Ohio Department of Public Safety.
Photo credit: Shari Lewis, The Columbus Dispatch and Dispatch.com.
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and me far from settled. How many other innocent persons are in prison? What went wrong,
and how many other cases are similarly flawed?
We became committed to finding answers. Fortunately, thanks to academics, researchers, and
professionals within and outside of the criminal justice system, many answers were available,
if not widely known.
Since 1992, the Innocence Project, a free legal clinic founded by Barry Scheck and Peter Neufeld,
has utilized DNA to correct individual cases of wrongful conviction and advocate best practices
in criminal justice. With 55 Innocence Projects working nationwide, 289 persons have been
exonerated at this writing. Recognizing that more than 90 percent of crimes have no DNA
evidence, and that numerous hurdles exist even when biological evidence survives, Nancy and I
came to agree with most experts that these cases represent the tip of the iceberg and that the
number of innocent persons convicted and imprisoned is likely to be in the thousands, if not
tens of thousands.

NANCYANDI WANTEDTO
TRY TO DO SOMETHING
ABOUT THIS NATIONAL
NIGHTMARE, WHICH BY
NO MEANS IS LIMITED TO
THE UNITED STATES BUT
INDICATES OUTCOMES
FAR BELOW OUR
EXPECTATIONS OF
AMERICAN JUSTICE.

Nancy and I wanted to try to do something about this national nightmare, which by no means is
limited to the United States but indicates outcomes far below our expectations of American justice.
I became involved with Mark Godsey and Ohio legislators in crafting and advocating Senate Bill
77, which became one of the most comprehensive omnibus criminal justice reform laws in the
county. I also eventually became a pro bono lawyer for the Innocence Project.
In March 2008, Nancy was awakened in the night with the concept of writing a book about our
experiences with wrongful conviction. She felt called to do this, and in the morning announced
to me that we were going to write a book. I provided the experiences, the stories, and the legal
platform. Nancy, a writer, sought to put words on paper to make it readable. Like our marriage
of nearly 40 years, it worked.
(Kaplan Publishing, January 2011) has provided
us the opportunity to raise the issue of wrongful conviction in many forums. The Elkins case is
one of three included Ohio cases that were pivotal to our understanding. Numerous others
from across the nation illustrate the six major contributors to wrongful conviction and reforms
that can reduce tragic injustices. The last 25 pages focus on the subtitle of the book: Eight
False Justice - Eight Myths that Convict the Innocent

Myths that Convict the Innocent.

Justice John Marshall Harlan referenced a classic legal question when he stated that a
"fundamental value determination of our society" is that it is "far worse to convict an innocent
man than to let a guilty man go free."'' Tragically, this is not an either/or proposition, for when
we convict an innocent person, we do both. ■
1. In re Winship, 397

U.S. 358,90 5. Ct.

1068,25

L. Ed. 2d 368 (1970)(Harlan, J. concurring).

Meet with the Career Services Office
Do you have information or advice you’d like to share with the Career Services Office? Our
Director of Employer Outreach regularly travels the country to meet with alumni and
employers. If you'd like to schedule a meeting, send an email to lawrecruiting(5)case.edu.
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The journey from law school to a 14-year
deanship at the University of Wisconsin

An interview with

Ken Davis '74
Ken Davis 74 spent much of his childhood in Ohio, but his father's work
with BFGoodrich carried the Davis family far and wide.
"I've always been Interested in business and financial markets and
assumed that would be the basis for my career, but going to college as
I did in the 1960s, we were all faced with an increasing sense of
personal responsibility to do what we could to make the world a better
place," he says.
He graduated from the University of Michigan unsure of his next step.
"It was during the Vietnam War," he says. "In terms of career paths, it
was hard to think beyond next month." As Davis continued working
with a stock brokerage firm where he had interned during school, he
began to look for ways to have his voice heard.
He took a position as research assistant at the Federal Reserve Bank
in Cleveland, where most of the senior economists had held teaching
positions. It gave Davis his first real chance to work with advanced
academics and helped form his determination to study law. He chose
Case Western Reserve University School of Law.

BY DENISE THORNTON
denisethornton.net

Davis was increasingly intellectually engaged. He became editor-in-chief
of the Case Western Reserve Law Review, which he compares to
running a small business. "Everybody says that in your first serious
management position, you will probably be too bossy and demanding,
and I was," he says. "That was my first experience of managing a group
of really talented people. What I learned from that is pretty simple. Hire
the smartest people you can find and give them lots of room."
After graduating number one in his class in 1974, Davis clerked for
Chief Justice Richard H. Chambers of the U.S. Ninth Circuit Court of
Appeals. The Ninth Circuit is far larger than the other circuits because
the Western United States has grown since its circuit was defined.
►
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"Richard Chambers was a remarkable guy," Davis says. He
also found the territory exciting. "While I had lived in Brazil,
I had never even been west of Chicago. I got to split the
year between Tucson and San Francisco—two very
different living environments."
Davis also found 1974-75 to be an invigorating time to be
involved in the judicial system. Watergate made the rule of
law and the resiliency of our judicial system a universal
topic of discussion in legal circles.

Having established Madison as a desirable place to spend
a semester or two, Davis reached out to the University of
Wisconsin Law School.
When offered a full-time, tenure-track position, Davis
explained that he only planned to teach for a year and
then return to his law practice. Dean Orrin L. Helstad told
Davis that if he chose to return to DC at the end of the
year, he would be free to do so with no questions asked.

"So I came to Wisconsin thinking I'll do this for one year or
Davis meticulously considered 20 different Washington
maybe two, and then I'll return to DC," says Davis. "That
law firms, and Covington and Burling stood out from the
was 1978, and I've been there ever since."
pack. By lunch of the interview day, he knew it was the
place for him. Davis spent three
Davis quickly became a successful
happy, productive years at
and popular teacher with
"I had the benefit of
Covington and Burling.
specialties in Business
several outstanding
and Securities
professors throughout my Organizations
"They gave full credit for being a
Regulation, winning both the
years in law school. They University's and the Law School's
clerk, and you became a partner
in your eighth year," he says. "So
Distinguished Teaching Awards.
were my models when I
in effect, I was halfway to
began my own teaching
partnership. I thought it would be
Davis took his developing
career - and remain so to leadership
good to step back and see if this
skills to the next level
was something I really wanted to this day."
when Dean Daniel Bernstine
do. My law firm always sent a
asked Davis to become his
number of people into teaching and government service.
Associate Dean. A few months later Bernstine stepped
Many Harvard and Yale professors have come from
down, and Davis accepted the position of Dean,
anticipating a term of five years.
Covington and Burling. They made a practice of sending
young lawyers to teach for a semester at the University of
Iowa Law School."
After a one-year sabbatical, Davis will be returning to the
classroom. He has also become counsel to one of
Davis recalled how he found himself in Madison that
Wisconsin's largest law firms, Reinhart Boerner Van
pivotal summer. "One of the partners was doing
Deuren s.c., to work with companies in improving their
something that struck me as really interesting and
corporate governance and long-term relations with their
exciting," he says. Davis wanted to work on a project
shareholder base.
involving U.S.-based copper companies in Peru.
"It was exactly the kind of thing every young lawyer loves —
When asked about how his experience at the School of
a complex, major project that involved international law,
Law impacted his career Davis stated, "I had the benefit of
several outstanding professors throughout my years in
financial law, and negotiations. I was of an age where
international travel seemed exotic and exciting. The idea
law school. They were my models when I began my own
of negotiating with a foreign government was appealing. I
teaching career — and remain so to this day." ■
wanted to get involved in this." The partner insisted that
Davis be trained in estate planning and directed him to a
summer program in Wisconsin that would get Davis up
to speed.
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School of Law
Campaign Goal $32 million
Student Support
The quality and potential inherent in the student body is essential to
the School of Law's ability to graduate successful alumni. Case Western
Reserve lags behind its peers in the average level of scholarships available
to prospective students. Enhanced financial support will allow the school to
attract debt-averse future stars and will help it recruit a more diverse student
body. Significantly increased scholarship support is critical to achieving these
recruitment goals and raising the caliber of the student body for the benefit of
the entire school.

Faculty Support
Recognized internationally for its scholarship, the law school faculty has been
counted among the most productive in the country. Professors' work not only
advances knowledge and provides solutions to practical problems, but also
finds its way into the classroom. This constant engagement with ideas keeps
classroom material fresh and relevant. Endowed chairs provide stability and
prestige for long-standing and newly recruited faculty members, and research,
travel and symposia funds allow them to take their research and teaching to
new levels.

Programmatic Support
School of Law students enjoy educational opportunities they cannot
get anywhere else. The Case/lrc Integrated Lawyering Skills Program
complements classroom work with negotiation, contract drafting, trial
practice and appellate work, preparing students to hit the ground running
upon graduation. Named research centers, externship funds and support
for symposia are essential to sustaining and invigorating this innovative
curriculum and related programs. Many of these areas of distinction currently
are funded by the school's operating budget; endowed program support would
allow these areas to continue to thrive, while also giving the law school greater
scholarship flexibility.

Local Impact. Global Reach.
Great cities have great law schools, and
the presence of Case Western Reserve
University School of Law in Cleveland is
no exception. Cleveland is home to several
of the world's largest law firms and also
offers many avenues for public service and
nonprofit work to students and alumni.
Lawyers help build cities like Cleveland,
and the law school is poised to bring talent
from around the world to work with the
city's 50-plus private equity firms, its
substantial venture capital population and
the countless innovators across Cleveland
and around the university.
While Cleveland is the law school's home, its
reach is global. Case Western Reserve law
students are encouraged to study abroad in
semester-long international law programs,
including at partner law schools in China,
Europe and Canada. These students learn
directly from in-country faculty in programs
that are truly immersive. Students are
also able to participate in semester-long
externships abroad, preparing them to be
lawyers and citizens of the world.
Together, these opportunities offer students
unparalleled opportunities and provide a
world stage on which the school's students
and alumni are major players in the theory
and practice of law.

To learn more about supporting campaign initiatives at
the School of Law, please contact JT Garabrant, CERE, Associate Dean
of Development and Public Affairs at jtgarabrant{g)case.edu or
216.368.6352

SCHOOL OF LAW___________
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New Chair to Promote
School of Law as Intellectual
Property Thought Leader
Case Western Reserve University School of Law has received a $2 million gift from the
Spangenberg Family Foundation to endow the Spangenberg Family Foundation Chair in Law
and the Arts. The commitment was announced in conjunction with the university's public
launch of the $1 billion fundraising initiative, Forward Thinking: The Campaign for Case Western
Reserve University.
The gift from the foundation — which was established by Erich Spangenberg '85, his wife,
Audrey, and their son, Christian, will allow the law school to continue to build one of the
premier intellectual property and arts law programs in the world.
"The Spangenbergs are truly a remarkable family," says Lawrence E. Mitchell, Dean and Joseph
C. Flostetler — Baker & Hostetler Professor of Law. "They work for the sheer love of it and give
with the joy and pleasure that characterizes the highest form of philanthropy."
Erich Spangenberg is the founder and chairman of Dallas-based IP Navigation Group. Prior to
founding the company, he was a partner at Jones, Day, Reavis and Pogue; Senior Vice President
of Investment Banking at Donaldson, Lufkin & Jenrette; and President of both Smartalk
Teleservices and Acclaim Ventures Group. A 1985 graduate of the School of Law, he earned his
bachelor of arts degree at Skidmore College and a master of science from the London School of
Economics.
"The Case Western Reserve University Law School has had a significant impact on my life and
accordingly my family's life," says Erich Spangenberg. "We thought for a very long time about
how we could make a difference and determined that we could help make the School of Law
become a recognized thought leader in intellectual property."
"I am exceedingly grateful for this gift, which is yet another example of the generosity of the
Spangenberg Family Foundation," says Craig Nard, Director of the Center for Law Technology &
the Arts. ■
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From Watching "The Office"
to Working on It
In 2007, alumnus Ryan Bocskay '05 left the comforts of a law firm to move cross-country to Hollywood in
search of fame and fortune. Ryan arrived with no job and one contact in the industry. Four years later, Ryan
works at NBC in Television Business Affairs negotiating talent deals for actors, writers, directors and producers.

HOW I GOT MY JOB
During my 2L year, one of my 3L friends, Pete Collins '04, told me he was considering moving
to Hollywood to work at a talent agency after graduation. After he graduated, we kept in touch
and he would email me about his job at CAA, the biggest talent agency in Hollywood. Every
email he sent sounded more exciting than practicing law — going to premieres, meeting lots
of actors and writers, and learning the how the entertainment industry works. He said if I was
interested in working in entertainment that I should read the book The Mailroom. The book is a
collection of stories by prominent Hollywood agents and studio executives describing their
humble beginnings in the mailrooms of talent agencies and their subsequent paths to success.

52 I Case Western Reserve University School of Law

In early 2007,1 read the book and decided to take a chance
and move to LA. At the end of July in 2007,1 told the managing
partner at my law firm that I was resigning and moving to
Los Angeles to become an agent. He wished me luck and
a month later I drove cross-country to Los Angeles.
I arrived at the worst time to try and make it in Hollywood,
the Writer's Strike. Film and television production were
shut down all over town. The agencies were on a hiring
freeze. A friend of a friend arranged for me to have coffee
with the EVP of Legal Affairs at New Line Cinema. I
walked away with a job at New Line Cinema and absorbed
every agreement, chain-of-title report and deal memo in
front of me. After six months. New Line Cinema merged
with Warner Bros, and my job was going to be
terminated.
By this time the agencies were hiring again. I had a friend
at the William Morris Agency and there was an opening
for an assistant in the Business Affairs department — one
step above the mailroom. I interviewed for the job and
ended up working at William Morris for two years. My
boss handled all the deals between agency clients and
NBC. He made me review and comment on all the
agreements that we sent back to NBC. During those two
years, I saw every type of deal NBC made with writers,
actors, directors, producers, book rights, etc.
In October 2009, my boss suddenly left William Morris to
run business affairs at another agency. When he left I
handled his remaining work and interviewed for his job.
The job went to an executive from CBS. Knowing there
was little chance of a promotion at the agency, I reached
out to my old boss for career advice. He knew NBC Business
Affairs needed someone during pilot season. As a result
of Jay Leno moving back to 11:30pm time slot, NBC needed
to order more pilots to fill the time slot. I joined NBC for
pilot season solely to negotiate actor deals for the pilots.

we shoot in February and March. I ended up handling the
script deals that become two of our new series "Whitney"
and "Grimm".
Flash-forward to the present and this is the end of my
second development season. In addition to making deals
for potential new series, I now handle the day-to-day
issues for our existing series "The Office" and "Whitney".
"The Office" has been one of my favorite shows since my
third year of law school. It is strange to go from watching
a show every Thursday to working on it every day.

WHAT MY JOB IS
The Business Affairs department of networks and studios
handles the negotiation of deals for the actors, writers,
directors and
producers. We also
handle the
"The Office" has been one of my
day-to-day issues
favorite shows since my third year
that arise with the
of law school. It is strange to go from
production of
television shows. My
watching a show every Thursday
job is primarily
to working on it every day.
negotiating with
agents and entertainment attorneys. We negotiate
everything from how much money talent receives per
episode to the size of their dressing room to their credit
position in the main, opening or end titles. From the
opening credits with the actors' and producers' names to
the logo cards at the end of the credits, everything is
negotiated.

After pilot season, NBC asked me to negotiate the deals
for the writing staffs of the pilots that were going to
become series. During that time, my bosses gave me work
outside of the pilots such as negotiating the judge deals
for "Last Comic Standing" and negotiating deals for two
new series regulars on "Parks and Recreation".

Pilot season is our busiest time of the year. During pilot
season, we literally make hundreds of actor deals over the
course of two months. Before an actor tests (reads) for a
role, we've negotiated a test option (actor agreement) for
her/his services for the first 6-6 '/2 years of the series.
The process is pretty simple — the casting department
sends an email with the names of the actors and we have
a window of 12 to 48 hours to make the deal. Often times,
the actress/actor will be waiting to sign the agreement
outside our casting office moments before she/he read
for the role. In addition to the deluge of test options, we
are also finalizing the long-form agreements for the
creators, producers and directors of the pilots.

Before I knew it, I was being assigned development deals
in which the studio buy scripts from writers. The scripts
that the development executives like become the pilots

Following pilot season is staffing season in which we
negotiate the deals for the writing staffs of the new
series. We have a couple days to a week to close these
►
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Television is very similar to law school.
Development season is similar to
classes starting in the fall. You know
there is work ahead of you, but you're
excited to start.

HOW LAW SCHOOL PREPARED ME TO
WORK IN TELEVISION
Television is very similar to law school. Development season is similar
to classes starting in the fall. You know there is work ahead of you,
but you're excited to start. Pilot season is like finals. You cram as
much work as possible into each day. Staffing season is similar to
spring finals. Just as important as first semester finals, but you've
been through the worst and a break is on the horizon.

After staffing season, we begin negotiating development deals.
Development season lasts from late July to early December, During
this time, studios take pitches from writers to hear show ideas. If the
studio likes a pitch, we'll make a script deal with the writer and any
producers that are attached. In addition to the studio development
deals, we also negotiate network deals in which NBC obtains the
broadcast rights for a series from a 3rd party Studio ("Chuck" is a 3rd
Party Studio show from Warner Bros, that airs on the NBC network) or
sells the broadcast rights to a 3rd party network (example, "House" is
an NBC Studio series on Fox),

In terms of subject matter, every deal we make is a contract
negotiation: offer, acceptance, consideration. Every offer must be
carefully considered because it is very difficult to reduce or rescind an
offer. Conversely, the talent's representatives cannot close a deal and
then try to negotiate for more a few weeks later.

In addition to making the deals for potential new series, business
affairs handles the day-to-day issues that arise on existing series. A
typical day has me reviewing credits, clearing an actor for a
commercial that doesn't conflict with our sponsors and aiding
production and creative in managing the series budget. At any given
moment, there is something to do for the show. Just when you've got
everything squared away with the series regulars, casting or creative
decide there is a guest star we must have immediately.

Finally, labor law affects almost every deal we make. The services of
actors, writers and directors are heavily regulated by their corresponding
guilds. The guilds ensure that we pay a minimum for each particular
type of services we contract for. For actors, if an actor's episodic
compensation exceeds a certain break point, that can be the
difference between our having full exclusivity over their ability to
shoot commercials.

For example, in September, the day of "The Office" season premiere, I
noticed that the final version of main and opening title credits were
wrong. According to the all of the agreements with all of the actors,
writer and producers, they were correct. However, one actor's credit
needed to be in a more prominent position based on his stature in the
industry. I explained the situation to our development and production
departments. They agreed that the actor's credit should be higher. We
re-cut the main and opening titles just in time for the network to
approve the final cut and broadcast the show.
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Within those contracts, talent agreements make great use of options.
We use series options to keep actors on a series from year to year. If we
love an actress and want the right to put her on any of our series, we
can pay her hold free to keep her off the market for a certain time period.

In sum, law school prepared me for this position, one that I love and
challenges me every day. ■

NEW CLASS
AGENT PROGRAM
STRENGTHENING YOUNG ALUMNI
CONNECTIONS
The Class Agent program was launched under the direction of Dean Lawrence
Mitchell in the fall of 2011. This initiative seeks to provide an opportunity for most
recent graduates to continue to engage with the law school in a variety of ways
including, sending updates regarding their careers, attending alumni events,
mentoring current students or participating in reunion planning.
Alumni volunteers involved in this program work with the Office of Development
& Public Affairs to enhance alumni outreach, inviting classmates to alumni
receptions across the country, encouraging attendance at Alumni Weekend, and
encouraging former classmates to stay connected to the law school.
Currently encompassing young alumni from 2000-2011, the program hopes to
expand to include all class years. Amanda Raines '03, an associate at Buckley
Sandler LLP in Washington DC, was one of the first alumni to volunteer.
Raines states, "I became involved with the program as a way to reconnect with
law school classmates in general and other alumni living in Washington, DC. It
also gives me a chance to give back to the law school."
The Class Agent program also features a six-week Annual Fund drive each winter.
Class Agent volunteers offer invaluable assistance in this annual fundraising drive
that is so essential to the law school.
The Office of Development & Public Affairs is currently looking for
more volunteers. Please contact Angela Traster at angela.traster(g)case.edu or
216.368.6683. ■
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EVENTS
The School of Law hosted several successful events including: Alumni Weekend & Reunion,
Alumni & Faculty Luncheon and the Society of Benchers 50th Anniversary

ALUMNI WEEKEND & REUNION
The School of Law celebrated Alumni Weekend and Reunion on October 13-16,2011.
Attendees had the opportunity to meet Dean Lawrence Mitchell, enjoy great social
events with their classmates and favorite professors, and attend fascinating and timely
lectures, all while earning CLE credits.
Many thanks to all who attended and photos can be viewed by visiting
law.case.edu/reunion

October 13-15, 2011

SAVE THE DATE
Alumni Weekend
September 27 - 30, 2012
The School of Law will celebrate with an
all-alumni reception, as well as reunion class
dinners honoring classes ending in 2s and 7s.
Please visit law.case.edu/reunion for more
information.
The best way for you to ensure the success of
your reunion is to become a member of the
Reunion Advisory Committee. If you are
interested, contact Annie Hetman at
anniehetman@case.edu or 216.368.0549.
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EVENTS

(I to r) Mara Cushwa '90,

Professor Juliet Kostritsky,
Rita Bryce '90.

(I to r) Paul Marcela '81, outgoing President;
Renee Snow '97, President; Gerald Chattman '67,
Vice President; Milton Marquis '84, Secretary/
Treasurer.
Bottom row: David Van Zandt, James Wooley '82, Katherine Brandt '89,
Stephen Petras, Jr. '79, Eugene Kratus, Capricia Marshall '90,
Professor Michael Scharf, Jerome Grisko, Jr. '87, Dean Lawrence Mitchell.

This year marked the 50th anniversary of our annual Society of
Benchers event. The event was held on February 10,2012 and
David Van Zandt, President of The New School, gave the
keynote address.
The School of Law congratulates these recipients on this
esteemed recognition: Katherine Brandt '89, Coleman Burke '70,
David Dvorak '91, Jerome Grisko, Jr. '87, Martin j. Gruenberg'79,
Eugene Kratus, Capricia Marshall '90, Stephen Petras, Jr. '79,
Professor Michael Scharf and James Wooley '82.
This year's event, held on Friday, November 18,2011
at the Renaissance Cleveland Flotel, was a huge success.
Congratulations to award recipients:
Distinguished Recent Graduate - Christopher Rassi '03
Distinguished Teacher - Professor Andrew Pollis
Centennial Medal - William West '67
To nominate next year's award recipients contact
lawalumni(g)case.edu or call 216.368.3955.
Thanks to the Law Firm Giving Challenge participants who helped
raise more than $291,000 for the 2010-2011 Annual Fund.
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ALU MNI
;
Myron L. Joseph was ;
1
appointed to the
;
Wisconsin State
Bar's Senior Lawyers i
Division board. He is
1
of counsel to Whyte
;
Hirschboeck Dudek
;
S.C., Milwaukee.
'
1
1962
^
1966
1
Paul Brickner wrote a
I
book review essay,
"Louis D. Brandeis: A 1
;
Life" by Melvin
1961

L.P.A., was named
one of 2012's Best
Lawyers in America®
in the area of
Transportation Law.
Edward W. Moore
Vice President and
General Counsel of
RPM International
Inc., was appointed

Urofsky, published in
the Albany
Government Law
Review, volume 4,
issue 2,2011.
Leon A. Weiss of
Reminger Co., L.P.A.,
was named one of
2012's Best Lawyers
in America® in the
area of Litigation Trusts and Estates.
1968

Mario C. Ciano of
Reminger Co., L.P.A.,

1 to also serve as the
i company's Chief
1 Compliance Officer.
;
;
;
1
1
1

James J. Turek of
Reminger Co., L.P.A.,
was named one of
2012's Best Lawyers
in America® in the area
of Transportation Law.

CLASS

was named one of
2012's Best Lawyers
in America® in the
area of Personal Injury
LitigationDefendants and
Professional
Malpractice Law.
1969

Kenneth L. Cohen
retired as Vice
President and
Treasurer from
Intermec (formerly
Litton Industries) in
2009. He is "alive and
1983

Irene M. MacDougall
a Partner at Tucker
Ellis & West, was
named a national
2011 Impact Award
Winner by the
Commercial Real
Estate Women
(CREW) Network for

NOTES

well" and lives on
Whidbey Island
(Washington). In
addition to trying to
maintain his
property, which
requires a tractor.
riding mower, push
mower, chain saw
and various other
mechanical devices.
he is the Chair of the
Whidbey Island
Center for the Arts
and is on the Board
of the Whidbey

her work leading and
coordinating a team
of real estate and
financial
professionals on the
Flats East Bank
Project.
1985

Brent D. Ballard of
Calfee, Halter &

Camano Land Trust.
1970

Raymond F. Voelker
retired probate judge
and former Mayor,
was recently
appointed to the
newly created
position of probate
magistrate in
Connecticut. He
continues to practice
general law at the
Law Offices of Kevin
J. Hecht in Chesire.

Griswold LLP, was
named one of 2012's
Best Lawyers in
America® in the area
of corporate and real
estate law.
Ruth D. Kahn a
Partner in Steptoe &
Johnson LLP's Los
Angeles office, was

Are you on Linkedin?
stay connected with classmates and colleagues, seek and share referrals and information, and keep
current on programs and news from the law school by joining the CWRU School of Law Group on Linkedin.
We currently have over 1,200 members; help us hit 2,000 by 2012!

Roderick "Rod"T.
McCarvel was
appointed judge for
the Snoqualmie
Tribal Court. He
continues to work as
a guide for Seattle's
Underground Tour,
and is making slow,
but steady progress
on his first novel.

Before You Click:
J. Colin Knisely joined
Strategies for
Duane Morris LLP as
Managing Social
a Partner in the
Media in the
firm's Trial Practice
Workplace. The book,
Group in its
which Jon wrote (in
Philadelphia office.
part) and edited (in
1999
full), discusses the
Jason C. Earnhart a
emerging
Magistrate in the
intersection of social
Trumbull County
media, human
Court of Common
resources, and labor
1997
Pleas, was sworn in
& employment law
Jonathan T. Hyman a
as
President of the
and is an invaluable
Partner at
Trumbull
County Bar
resource as
Cleveland's Kohrman, businesses try to
Association for a
Jackson & Krantz,
two-year term.
navigate these
has authored Think
unchartered waters.
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Deborah Zaccaro
Hoffman joined
Fanger & Associates
LLC, practicing in the
areas of special
needs advocacy for
children and adults
with disabilities,
rights of disabled
persons, family law,
guardian ad litem,
estate planning, and
probate.
Aileen Sexton
Kopfinger joined Red
Stone Equity
Partners as Vice

President - Legal.
Red Stone is a
syndicator of low
income housing tax
credits based in
Cleveland.
Brian D. Wassom
was recently
recognized by The
Best Lawyers in
America®, 2012 in the
field of Intellectual
Property Litigation,
and as a 2011 "Rising
Star" by Michigan
Super Lawyers®.
Brian has been

He and his wife, Lynn
are the proud
grandparents of
two-year-old twins.
Alec and Coleton.
1972

Bernard R. "Robin"
Baker, III an attorney
of counsel to
Gunster, Florida's
Law Firm for
Business, was
elected to the Board
of Directors of the
National Club
Association (NCA).
recently sworn in as
President-Elect of
the Women Lawyers
Association of Los
Angeles (WLALA),
and will be installed
as President in
September, 2012.
WLALA is comprised
of more than 1,000
members and is
dedicated to
advancing the
interests of women
lawyers and judges.

blogging on "the law
of social & emerging
media" at www.
wassom.com and is
becoming one of the
leading legal voices
on the emerging field
of augmented reality.

(

(

(

I
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I
2001

Natalie H. Rauf was
elected to Partner in
Porter Wright's
Cleveland office.
Jill L. Zyskowski
works in Troy,
Michigan as Staff

ALUMNI
Baker is also the
president and
director of Premier
Title Company,
Gunster's affiliated
title Insurance agency.
Stephen C. Ellis of
Tucker Ellis & West,
was named one of
2011's Best Lawyers
in America® in the
area of Corporate
Law; Mergers &
Acquisitions Law.

Kevin M. Young of
Tucker Ellis & West,
was named one of
2011's Best Lawyers
in America® in the
area of Commercial
Litigation.
1986

Donald E. Lamport of
Calfee, Halter &
Griswold LLP, was
named one of 2012's
Best Lawyers in
America® in the area
of workers'
compensation law.

Counsel for The
Cincinnati Insurance
Company. She is
married to Brian M.
Lemmer, a
mechanical engineer
with Ford Motor
Company and they
have two children.
Tommy and Ellie.
2002

Kelly A.
Slattery is a Partner
at the newly formed
downtown Cleveland
office of Thrasher,
_ Dinsmore & Dolan.

i

1974

Brian W. FitzSimons
of Tucker Ellis &
West, was named
one of 201 Ts Best
Lawyers in America®
in the area of Tax
Law; Trusts & Estates.
1975

George S. Coakley of
Reminger Co., L.P.A.,
was named one of
2012's Best Lawyers
in America® in the
area of Commercial
Litigation, LitigationInese A. Neiders was
chosen to deliver her
presentation, "Jury
Selection When the
Trial Judge Controls
Voir Dire," at the
annual meeting of
the Utah Association
of Criminal Defense
Lawyers.
1937

E

Ambrose V. McCall
authored the article,
"Which Rule of
Statutory

2003

Nathan A. Felker
joined the Cleveland
firm of Walters
Haverfield LLP as a
Partner in its
Business Section. He
focuses his practice
in the areas of real
estate law and
financial services.
John Jaredd Flynn is
a Partner at the
newly formed
downtown Cleveland
office of Thrasher,
Dinsmore & Dolan.

CLASS

Construction,
Personal Injury
Litigation-Defendants
and Professional
Malpractice LawDefendants.
Steven S. Kaufman
was pleased to
announce that he
and his co-founder,
Jennifer Lesny
Fleming, recently
added three
associates to their
firm, Kaufman &
Company, LLC.
Interpretation
Applies to the
Computer Fraud and
Abuse Act" in the
August, 2011 issue of
The Federal Lawyer,
published by the
Federal Bar
Association.
Additionally,
Ambrose taught a
Lorman Seminar in
August, 2011 titled,
"Social Networking in
the Workplace:
Policies, Monitoring &
Discipline Issues."

Megan C. Johnson is
an Associate at
Dechert LLP in
Washington, D.C.
David J. Joy works for
the United States
Patent & Trademark
Office in Alexandria, VA.
Barbara A. Kagle works
for the United States
Navy JAG Corp and
lives in Naples, Italy.
Erin C. Martin is an
Assistant District
Attorney in Michigan.

NOTES

Thomas F. McKee of
Calfee, Halter &
Griswold LLP, was
named one of 2012's
Best Lawyers in
America® in the area
of corporate and
securities law.
Peter H. Weinberger
was named the
"Cleveland Best
Lawyers® Medical
Malpractice LawPlaintiffs Lawyer of
the Year" for 2012 by
Best Lawyers®. After

more than a quarter
of a century in
publication. Best
Lawyers® is
designating "Lawyers
of the Year" in
high-profile legal
specialties in large
legal communities.
Only a single lawyer
in each community is
being honored as the
"Lawyer of the Year."
1976

Craig A. Gibbs was
named Chair of the

Heidi M. Cisan is a
Partner at the newly
formed downtown
Cleveland office of
Thrasher, Dinsmore
& Dolan.
v;

President of the
State of Florida for
the Boy Scouts. In
2008, he received the
Silver Beaver Award
for his distinguished
service and is an
Eagle Scout.

David S. Hendrix a
shareholder in the
Tampa office of
GrayRobinson, P.A.,
was recently elected
by the National
Council of the Boy
Scouts of America to
serve as the

Susan L. Racey of
Tucker Ellis & West,
was named one of
201 Ts Best Lawyers
in America® in the
area of Trusts &
Estates.

1989

Deborah Matwijkow
works at AndersonMatwijkow Group
- non-profit
management and
consulting. She is a
Board member for a
number of non
profits and
collectively manages
$11M In annual
revenue. She most
recently became a
Board member for
Friends of Public
Radio and consults
on Democratic Party
campaigns in Arizona.

Rebecca Y. Price is
an Attorney at Gallup
& Burns in Cleveland,
Ohio.
Amanda M. Raines is
an Associate at
BuckleySandler LLP
in Washington, D.C.
Magda B. Szabo
joined Perelson
Weiner LLP, a
Certified Public
Accounting firm
based in New York
City and Jerusalem,
as Director-Tax
Services.

Florida Bar's Trial
Lawyer Section for
2011-2012.

Joseph R. Znidarsic is
a Partner at the
newly formed
downtown Cleveland
office of Thrasher,
Dinsmore & Dolan.
1977

Judge Janet R.
Burnside judge for
the Cuyahoga County
Court of Common
Pleas, General

1990

Ezio A. Listati,
Matthew J. Dolan
and John R. Liber, II
have joined forces to
open the new
downtown Cleveland
office of Thrasher,
Dinsmore & Dolan
(on the firm's 80th
anniversary). Four
other firm partners
are also graduates of
the law school:
Joseph R. Znidarsic '76,
Heidi M. Cisan '89,
Kelly Slattery '02, and

Bradford S. Tesner has
been a Distributor for
Bledsoe Brace
Systems since 2009.
He is married to
Katrina "Katie"
Crates '03.
Katrina (Crates)
Tesner is an Associate
at Benesch, Friedlander,
Coplan & Aronoff LLP
Amanda B. Upson is a
Staff Attorney at
Davis, Graham &
Stubbs LLP in Denver,
Colorado.

ALUMNI
Division, taught
evidence topics as a
faculty member for
the National Judicial
College's weeklong
Criminal Evidence
Course in Reno, NV in
June, 2011.

Frances Floriano
Goins Ulmer & Berne
LLP Partner and
Chair of its Financial
Services Industry
Group, was appointed
Chair of the
Governing Council of
Baldwin-Wallace

CLASS

College's Art Song
Festival. Frances is
an accomplished,
lifelong musician
who majored in vocal
performance at the
Cleveland Institute of
Music and served on
the Festival's Board

Advertise your opportunity for free to current students
and alumni, either through our password-protected CSOonline
(http://law-case-csm.symplicity.com/employers) or through the
j
CWRU School of Law Group on Linkedin.
? Email lawjobpostings(g)case.edu or call 216-368-6353 with questions.

j

IS YOUR ORGANIZATION HIRING?
John Jaredd Flynn
'03.
1992

Victoria L. Donati the
General Counsel and
Secretary for Crate &
Barrel, received the
first "Inspiration
Award" from the
Coalition of Women's
Initiatives in Law.
The Inspiration
Award is given to a
female attorney who
serves as an
inspiration to other
female attorneys.
2004

Robert J. Murphy an
Attorney at Black
McCuskey Souers &
Arbaugh, LPA was
named a shareholder
and director of the
firm. He focuses his
practice in corporate
and real estate
transactions.
2005

Anthony M.
Catanzarite an
Attorney and Partner
at Reminger, was
recently selected to

Jacquelyn "Jakki"
Nance was appointed
by Ohio Supreme
Court Justice Yvette
McGee Brown to the
Ohio Judicial Center
Commission and
Foundation Board.
William F. B. Vodrey
celebrated his tenth
year as a magistrate
of Cleveland
Municipal Court this
fall. He chairs the
Northeast Ohio
chapter of the
American

serve a one-year
term on DRI's Young
Lawyers Steering
Committee for the
2011-2012 year. DRI
is an international
organization of
attorneys defending
the interests of
business and
individuals in civil
litigation. The Young
Lawyers Committee
is comprised of
lawyers practicing
across every
substantive area
with the defense bar.

Constitution Society's
Board of Advisors. He
has served as a judge
for the CWRU School
of Law moot court
and mock trial teams,
and also teaches
legal advocacy at
Oberlin College. He
has been named to
the Straight Dope
Staff Advisory Board
(Straightdope.com, a
division of The
Chicago Reader, is a
website that provides
funny, but factual

Daniel P. Moloney
became an Associate
at the law firm of
Thomas, Thomas c&
Hafer. His practice
will focus on the
defense of workers'
compensation claims.
2007

Robert E. Haffke
joined Jones Day as
an Associate in the
Trial Practice Group.
Brian D. Kazmin is
currently living in San
Luis Obispo, CA, a

NOTES

of Directors since
2006. Frances was
also appointed Chair
of the American Bar
Association (ABA)
Business Law
Section Committee
on Director and
Officer Liability's
Developments
Subcommittee.

Lawyers in America®
in the area of
Admiralty & Maritime
Law.
Hugh J. Bode of
Reminger Co., L.P.A.,
was named one of
2012's Best Lawyers
in America® in the
area of Product
Liability Litigation.

1978
1981

was one of A8
promising state
leaders across the
nation, and the
first Ohio Court of
Appeals judge
ever selected, for
the prestigious
Toll Fellowship
Program
sponsored by The
Council of State
Governments.

Henry E. Billingsley, I
of Tucker Ellis &
West, was named
one of 201 Ts Best

Judge Mary Jane
Trapp an Ohio Court
of Appeals Judge,

1982

answers to offbeat
questions submitted
by readers).

in America® in the
area of Litigation Trusts and Estates.

S. Peter Voudouris of
Tucker Ellis & West,
was named one of
201 Ts Best Lawyers
in America® in the
area of Personal
Injury Litigation;
Product Liability.

Markus B.
Willoughby was
elected to the Board
of Directors for the
San Francisco Trial
Lawyers Association.

magazine's Client's
Choice "2011
Taiwan
Employment Law
Firm of the Year
Award." Eiger Law
has offices in
Taipei and
Shanghai, assisting
multinationals,
SMEs and
individuals with
employment law
matters in Taiwan
and the People's
Republic of China.

1995

Adam M. Fried of
Reminger Co., L.P.A.,
was named one of
2012's Best Lawyers

central coast beach
and wine country
community. He
works in Northern
Santa Barbara
County as a Public
Defender and is
responsible for a full
adult felony caseload.
He has litigated ten
Jury Trials and six
Juvenile Delinquency
Trials, all as sole
counsel, since
becoming a public
defender after passing
the bar in 2007.

1996

John A. Eastwood
Co-managing Partner
of Eiger Law, recently
accepted on behalf of
his firm the
Corporate INTL

Frank Leonetti, III
of Reminger Co.,

Matthew C. Roesch
is an Associate at
Baker Hostetler in
Columbus, Ohio in
their business group
and focuses on
business transactions,
mergers and
acquisitions, and real
estate. He married
M. Breck Valentine
'08 in October, 2009.
Mary I. Slonina
became a Senior
Associate in the
Washington National
Tax Services division
Winter

I

Spring

of Pricewaterhouse
Coopers LLP in
Washington, D.C.
Prior to her move to
PwC, Mary was with
the Chief Counsel of
the Internal Revenue
Service in Washington,
D.C. for four years.
James T. Tsai became
a public policy
specialist in July,
2011 with B&D
Consulting in
Washington, D.C.
James works in B&D
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Consulting's
insurance and
financial services
practice group
where he assists
insurance and other
financial services
entities with federal
legislative,
regulatory, public
policy, corporate,
insolvency and
compliance
matters. James
works on Capitol
Hill and federal

agency strategy and
helps associations,
companies and
individuals navigate
the post Dodd-Frank
Act environment.

continues to defend
the disability
decisions of the
Commissioner, while
working on federal
disability regulations.
Social Security
2008
Rulings, Acquiescence
Marc D. Epstein is an
Rulings, disability
Attorney in the Office policy, and
of the General Counsel, programmatic work
Office of Program Law, impacting Title II and
Disability Programs
Title XVI disability
Division at the Social
programs.
Security
Jamie L. Price joined
Administration (SSA).
the law firm of
In this position, Marc

& Griswold LLP as

LLM. IN UNITED

an Associate in the
Litigation Group in
the firm's Cleveland
office. She focuses
her practice on
health care,
securities, and labor
and employment
litigation, as well as
public law litigation.

STATES & GLOBAL

practices law in
New York. She has
her own immigration
practice. Alena is
also very active in
the NYSBA. She is
the district
representative for
the ABAYLD, liason
to the Section of
International Law
of the ABA, and a
member of the
Special Committee
on Immigration
Representation in
New York.

CL ASS

LEGAL STUDIES

1995

Dr. Bettina Elies, an
attorney with
Schadbach
Rechtsanwalte Law
Firm in Frankfurt,
Germany, is currently
Assistant Professor
at the Institute for
Law and Finance of
the Goethe
University.

2007

Kuan-Chen Amanda
Huang (Taiwan) is a
senior legal
administrator with
the Neo Solar Power
Corp. in Taiwain.
2009

Wen-Chi Vicki Yeh
(Taiwan) has joined
the corporate legal
department of
Chroma ATE Inc. in
Taiwan; she works

1998

Kai Schadbach,
founding attorney of
Schadbach
Rechtsanwalte Law
Firm in Frankfurt,
Germany, was
recently appointed
Assistant Professor
at the University of
Applied Science
Giesen-Friedberg in
Contract Law. In July
2010, Kai was named
one of the top 50
corporate lawyers in
Germany by the

for Dr. Chao-Yi Leo
Wu (LLM.'02), the
General Counsel of
the company.
Hang Jung Kim
(Korea) is in the S.J.D.
program in Health
Law in Loyola
University Law
School, Chicago.

N OTES

Gallagher Sharp as
an Associate in the
firm's Professional
Liability, Business
and Employment,
and Appellate
Practice Groups.
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;

2009

j
I
;
;
M. Breck (Valentine) ;
Roesch is an
;
Associate at Onda, 1
LaBruhn, Rankin & 1
Boggs Co., LPA in
I
Columbus, Ohio and I
focuses on civil
;
litigation. She
married Matthew C.

Sarah J. Coffey
became an Associate
with Ifrah PLLC. The
firm, which focuses
its practice on white
collar criminal
defense cases, has
recently moved to
new offices at 1717
Pennsylvania Avenue
in Washington, D.C.

German business
magazine
Wirtschafts Woche.

Council. Dr. Al-Saif
has dedicated his
legal career as an
advocate for the
disabled in his
country.

2002

2010

Jeffrey D. Truitt
joined the law firm
of Thomas, Thomas
& Hafer as an
Associate, where he
focuses his practice
on employment
and civil rights
litigation, as well as
general liability
matters.
2011

Lindsay E. Sacher
joined Calfee, Halter

IraniShi'i
Jurisprudence of
Constitutionalism
and 1905-1911
Constitutionalist
Revolution." Dr.
Boozari teaches
courses in
Comparative
Constitutional Law
and Islamic
Jurisprudence

Bandar Al-Rasheed
(Saudi Arabia) is in
the S.J.D. program at 2003
University of
Dr. Amir Boozari
Pittsburgh.
(Iran) is currently an
Adjunct Professor at
UCLA Law School. He
Dr. Ahmed Al-Saif
completed
his S.J.D.
(Saudi Arabia) has
2006
degree
at
UCLA.
Dr.
recently been
Boozari's
doctoral
Alena
Shautsova
appointed to the
dissertation
was
titled
(Belarus) lives and
Saudi Human Rights
"Constitutionalism in

(China) are first year
J.D. students at Case
Western Reserve
University School of
Law.

Criminal Law at
Temple University in
January, 2012.

Reserve University
School of Law's
LL.M. in
International
Ruixin Lu (China) and Criminal Law
program. She hopes
Bei Shi (China) are
to
work for the ICC
2011
first year J.D. students
at
the
Hague.
Huwaida EIfnayesh at Case Western
(Libya) is in the S.J.D. Reserve University
School of Law.
program at Emory
University in Atlanta,
GA.
Charlotte Kyakwera

2010

Tongzhou Li (China)
and Jingjing Sha

I Roesch '07 in
; October, 2009.

Karima Mohamed
(Libya) will begin her
S.J.D. studies in

(Rwanda) has
returned to study for
a second LL.M. degree
in Case Western
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Michael K. Magness '73
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Gary M. Broadbent '08

Carmina Mares '01

Ronald J. Suster'67

Rita Bryce '90

J. Timothy McDonald '90

Sara Busch Whetzel '06

Michael R. Gordon '85

Susan K. McIntosh '96

Peter H. Winslow '75

Daniel R. Hansen '95

George M. Moscarino'83

Marshall J. Wolf '67

Laura A. Hauser '88

Jacqueline A. Musacchia'88

Alan E. Yanowitz '85

Julie A. Hein '09
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M. Ann Harlan '85
Joseph Hubach '83

THOMAS F. McKEE'75
HON. KAREN NELSON MOORE*

HONORARY CO-CHAIRS
David Brennan '57

PAT OLIVER'80

Roe Green

HON. KATHLEEN O'MALLEY '82

J.W. SEAN DQRSEY'q^ ; J ;
ROBERT B. OP^NtNC^ 'j7^| 1

Charles "Chuck" Hallberg '77

Gerald Jackson '71
James Koehler '73
Neil Kozokoff '81
David 5. Kurtz (WRC '76, LAW '79)

GERALYN M. PRE5TI '88*
GEORGE A. RAMONAS '75

MEMBERS
Lawrence Apoizon '82

ROBERT H. RAWSON.JR.

Brent Ballard '85

HAROLD "KIP" READER'74*

Katherine Brandt '89

HEWITT B. SHAW, JR.'80*

Nicholas Calio '78

PETER R. SIEGEL '93

Dan Clancy '62

HILARY TAYLOR

Jack Diamond '83

RALPH 5. TYLER'75

Kerry Dustin '70

RICHARD H.VERHEIJ'83

Stephen Ellis '72

DAVIDS. WEIL, JR.'70

Margaret J. Grover '83

WILLIAM N. WEST'67
*Executive Committee Members
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Paul Marcela '81
Homer H. Marshman '81
Geralyn Presti (LAW '88, SA5 '88)
Kip Reader '74
Richard Verheij (WRC '80, LAW '83)
David Weil '70
Andrew Zashin '93
William Ziegler '55

In Memoriam
In Memoriam includes names of deceased alumni forwarded to
Case Western Reserve University School of Law in recent months.
Mr. Robert E, Kehres ADL'30, LAW'33

Prof. John E. Sullivan LAW'52

Mr, Alan L. Titchell ADL'67, LAW70

Mr. James R. Hughes LAW'47

Mr. Bernard John Stuplinski CLC'49, LAW'52

Ms. Sandra Skrij Szuch LAW'73

Mr. John T. Mellion LA\A/'47

Mr. Norman H. Weinstein LAW'52

Mr. Joseph J. Vetrick, Jr. LAW'73

Mr. Robert H. Seeley LAW'47

Mr, Samuel D. Wang LAW'53

Mr. Dexter A. Frye LAW'74

Mr. Richard B. Kay LAW'48

Mr. Sherwood M. Weiser LAW'55

Mr. Edward J. Putka LAW'76

Mr. Quentin Bruce Hasse ADL'48, LAW'50

Mr. David E. Griffiths LAW'56

Ms. Cheryl J, Parker LAW'79

Col. Russell Ward Hitchcock LAW'50

Mr. James R. Donahue LAW'57

Mr. Harry Laurence Arthur LAW'81

Mr. William A. Martin LAW'50

Mr. Alvin W, Lasher ADL'56, LAW'59

Ms. Deborah Bryant Keyes WRC'73, LAW'82

Mr. Richard C. Renkert LAW'50

Mr. Kenneth E. Reiber LAW'59

Ms. Judith A. Yokaitis-Skutnik LAW'86

Mr. W. Glenn Osborne LAW'51

Mr. George Malcolm White LAW'59, LAW'60

Ms. Colleen Ashworth LAW'92

R. William Rosenfeld, PhD LAW'51, GR5'72,
GRS'76

Mr. Bruce L. Newman LAW'61
Mr, Norman J. Rubinoff LAW'65

Academic Centers & Law Journals

Lectures and Symposia 2012-2013
This year, the annual Lecture Series will bring to Cleveland
some of the world's most sought-after, distinguished
speakers and authors to share their expertise on a wide
range of legal and current topics.

CASE WESTERN RESERVE UNIVERSITY SCHOOL OF LAW

Presents Case Downtown
Please join us for a free CLE lecture, part of a monthly series for alumni,
local practitioners, and the public, featuring Case Western University
School of Law professors speaking at The City Club of Cleveland.

"Doing Away With
All events are free and open to the public (CLE fees apply for
some events). Many events are webcast live and available
for viewing on demand.

Poe
Professor Leon Cabinet

v.

Seaborn,

A Contrarian View"

Wednesday, June 13,2012
8:30-9:30 a.m.

website: law.case.edu/lectures
phone: 216.368.1798 ■ toll-free: 888.814.5878

You are invited to attend a unique symposium
about the role of women as general counsel
Friday, October 19,2012 at Case Western Reserve University
School of Law
This daylong symposium will feature a dynamic discussion of
the issues faced by female general counsel and offer valuable
networking opportunities, as well a chance for junior level
attorneys to learn from the experience of senior level women.

The City Club of Cleveland
850 Euclid Ave., 2nd floor
Cleveland, Ohio 44114
8:00 a.m. - Breakfast preceding lecture. 1 hr. free CLE credit available.
Note: Event takes place away from the law school at The City Club of
Cleveland. Webcast live and available for viewing on demand at:
law.case.edu/lectures
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Students
dedicated
to public
interest work
Two students share their experiences in the public sector,
and how financial support from the law school made it possible.
The vast majority attend law school
to effect change in the world. For
many students, that desire
manifests itself in a commitment to
a public sector career, either as a
public servant or non-profit
employee. Entry level public sector
hiring has been hard hit as funding
sources have been depleted or
completely eradicated.
This article presents interviews with two public
interest-minded students who were recipients of law
school funding for the summer of 2011.

fhank you to the nearly 200 alumni who have volunteered their time for the
fake a Law Student to Lunch Program since it was launched in 2009. The law
school is grateful for your interest and time.
fhis networking program pairs alumni and law students, and gives alumni
;he opportunity to share their perspectives and experiences and to answer
questions about the legal profession, career paths, strategies for success, the
ob market, and more. The program is offered each fall and spring semester.
-or more information about the Take a Law Student to Lunch Program,
Dlease contact Sarah McFarlane Polly at sarah.pollv@case.edu.
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David Hall, 3L, Office of the
Maryland Public Defender
Where did you work this past summer?
What did your day-to-day responsibilities include?

I worked as a law clerk for the Maryland Office of the
Public Defender, Aggravated Homicide Division, in
Baltimore, Maryland. The division was responsible for
providing robust defense to indigent defendants facing
death penalty eligible crimes such as aggravated
homicide. But because Maryland has certain statutory
hurdles that prosecutors must satisfy prior to filing a
death penalty notice, some clients faced the death
penalty and some clients faced life without parole.
My day-to-day responsibilities focused around litigation
and investigation. On the litigation end, the Division
engages in an aggressive motion practice leading up to
trial, usually filing upwards of 70 motions in a death
penalty case. As a result, I spent a lot of time drafting and
editing motions for our clients. On the investigation end, I
reviewed discovery, made discovery requests, interviewed
witnesses throughout the state, took pictures of the
crime scene, attended evidence reviews and autopsy
sessions, and reviewed mental health records. And, of
course, I went to court with my supervisors whenever
there was a court date.

What was the most exciting project you were abie to work
on this summer?

The most exciting project I worked on this summer was a
motion that I contributed to as part of the defense team
for one of our clients. The motion challenged the validity
of the new statute for death penalty eligibility. In
Maryland, the state cannot seek the death penalty unless
it satisfies one of three requirements. We were concerned
with the requirement for a "video taped, voluntary
interrogation and confession of the defendant to the
murder." We argued that this law constituted
entrapment. You are told by police that you are helping
the investigation, but at no point during the interview do
police tell you that the information you provide will also
be used to put you to death. In essence, cooperation with
police can be the linchpin in the prosecution's case for
executing a defendant.
What was the most challenging experience you
had this summer?

The most challenging experience I had was
communicating to a Honduran client that the state was
seeking the death penalty ("pena de muerte"). The client
was an illegal immigrant who spoke absolutely no English.
There were very few people in the agency who could speak
Spanish, so I was used as a translator during our meetings

with the client in prison. Due to my struggling Spanish
skills, he hardly understood anything we talked about. But
when I said, "pena de muerte," you could tell that was the
first thing that he really understood. We sat in silence for
15 minutes while he processed everything that was
happening. It was really tough.
How do you hope this experience will help you after
law school?

As I am currently planning on a career in criminal defense,
this experience was invaluable. I feel that, of all the
different types of law, criminal law demands real-world
experience. In the Aggravated Homicide Division, I worked
with four lawyers that each had at least 25 years of
experience. The lessons I learned from them made me a
much more savvy and streetwise attorney.
How did support from the law school help your
internship experience?

j
|

Funding from the law school was my sole source of
support in Baltimore. I was not paid and my student loan
money was running pretty dry at the time. The funding I
received allowed me to do what I loved this summer and
not worry about how impractical picking up and moving to
Baltimore with no source of income could be.
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Sarah Osmer DiMattina, 3L,
Policy Matters Ohio
Where did you work this past summer?
What did your day-to-day responsibilities include?

I worked at Policy Matters Ohio, a non-profit policy
research organization. My primary task was researching
and writing a substantial policy report, but I also assisted
with research on the Ohio budget, including interviewing
local government officials and gathering data. I had the
opportunity to attend trainings and conferences as well
as to assist with tasks related to the organization's
website redesign.
What was the most exciting project you were able to work
on this summer?

The most exciting project by far was being able to
research and write a major policy report. I was tasked
with researching a range of current social safety net
programs, analyzing how they impact low-income
Ohioans, and making recommendations on how these
programs might be strengthened in the future. The report
was then presented to funders of Policy Matters Ohio and
released to the public.
In addition to the experience of writing a policy report,
another highlight of the summer was being able to meet
former New York Times journalist Bob Herbert, Mr. Herbert is
currently writing a book on poverty in America and he met
with Policy Matters Ohio staff and board members as part
of the research he is conducting for that project.
What was the most challenging experience you had
this summer?

requires a different skill set than one uses in traditional
legal writing and research. While many of the skills I have
learned in the classroom translated to the work I did this
summer, I also learned a great deal about how policy
writing differs from standard legal writing. It was a
challenging but valuable experience.
How do you hope this experience will help you after
law school?

How did the Saul S. Biskind award support your
internship experience?

I could not have accepted this internship without the
financial support made possible from the Saul S. Biskind
award. Policy Matters Ohio is a small organization and
they are unable to pay interns; without this financial
support there is no way I would have been able to forego
income for the entire summer. I cannot emphasize
enough how much I appreciated being able to have this
summer experience. I walked away with a much deeper
understanding of complex policy issues, as well as
practical skills and experience that will benefit me as I
pursue a career after law school. Without that support, I
would very likely have accepted a paid position in a firm,
which would have paid the bills but would have not given
me the type of direct experience in public interest work
that I was seeking. ■

I discovered that researching and writing policy issues, in
particular complex budgetary and economic issues.

As "A Lawyer's Creed" states, it should be a goal of every lawyer to keep the profession "a calling in the spirit
of public service" and the duty of every lawyer to "devote some of our time and skills to the community,
governmental and other activities that promote the common good. We shall strive to improve the law and
our legal system and to make the law and our legal system available to all". We hope you will agree that these
students are examples of the values our Creed espouses. Please consider supporting the future work of students
like David and Sarah. Contact jT Garabrant, CFRE, Associate Dean of Development and Public Affairs at
216.368.6352 to learn more.
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This internship allowed me to obtain first-hand
experience in a policy research job, which helped me
determine that this is indeed the type of job I would like to
pursue after graduation. In addition to gaining direct
experience with researching and writing policy reports, I
also met a wide range of professionals in the field who
will be invaluable contacts as I network and seek a job.

Law school launches .
new alumni admissions
interview program
One of the first in the country, the School of Law implements new
recruiting program that engages alumni and prospective students.

The School of Law is one of a few law schools in the
country offering the opportunity for alumni to interview
prospective students, Under the leadership of Dean
Lawrence Mitchell, the goal of the new Alumni Admissions
Interview Program is to connect alumni with prospective
students, provide alumni feedback in the admissions
process, and enable alumni to engage with the incoming
classes being admitted into law school.
States Alyson Alber, Associate Dean for Enrollment
Planning and Strategic Initiatives, "We are very excited
about this great new program, Our goal is to enhance our
incoming classes even further and ensure we continue to
educate the best leaders. Our alumni serve as our biggest
advocates and supporters, and we are thrilled that so
many have already volunteered to interview prospective
students and take such an active role in the success of
our future graduates."
Prospective students began interviews with alumni this
fall and the alumni feedback will impact the class of 2012.
The program first originated through discussions about
changes in the admissions process and the goal of
including alumni as the law school grew its community.

Alumni have been asked to offer their expertise to help
the admissions staff assess the leadership potential of
each candidate. Areas alumni focus on include:
professional presentation, leadership skills, maturity, and
judgment. Candidates are matched by geographic areas
and interviews are conducted both in person and over the
phone or via Skype. In addition to interviews, alumni can
serve as regional coordinators, overseeing the assignment
of applicants to alumni in specific regions.
Prospective students are given the chance to ask alumni
about their experiences in law school, and about ways in
which their education impacted their careers. Prospective
students have found it to be extremely helpful as alumni
are the best resources to share their experiences about
life during law school, and also what Cleveland offers both
during and after law school.
Currently more than 250 alumni across the country have
participated and prospective students and alumni have
expressed positive feedback about the interviews.
If you are interested in participating visit
law.case.edu/admissions/alumnirecruiting.aspx ■
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Second-year student Sean Lee shares why he chose the
School of Law and his experiences thus far.
I grew up in a typical military family. By the time I graduated from high
school, I had moved eight times, attended three middle schools, and lived
in five states and Japan. My family zigzagged between the coasts, from
Bremerton, Washington; to Mechanicsburg, Pennsylvania; to California
and even Hawaii. I consider myself lucky to have grown up in so many
places, enriched by new people and cultures. Even now, it can be strange
to imagine life in just one place, circumscribed by a white picket fence.
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itudied English and music at the College of William & Mary,
where I worked as a personal trainer for three years and
nterned at a community development center. Interested in
)ublic service careers, I took an internship in the House of
Representatives after graduation and moved to Washington,
)C, where I also began teaching piano professionally.
.aw school had interested me for many years before I applied
0 Case. I liked that lawyering balanced the introspective work
)f writing and research with more social duties like client
ling and collaborating with other attorneys. In that sense,
ng law appealed to me as a well-rounded career. Though I
sure what area of law I wanted to study, I was interested in
g, public service, and military law.
I've been able to explore all of those options. This past
!r, I taught 11th and 12th graders through the school's Law and
ship Institute, a program that prepares promising young men
men for college and challenges them to attend law school. LLI
with under-served high school students who show academic
dership potential but may lack access to the resources and
jnities they need to succeed. Over the summer, my classroom
J on ACT test-taking skills, toured Ohio colleges, studied the
iderpinnings of the Civil Rights movement, and listened to
peakers — some favorites were the Honorable Michelle Earley,
;or Michael Benza, and Arlishea Fulton, the university's
ite General Counsel. I've continued to teach LLI over the school
t the moment, we're studying social problems and preparing for
nal Issues Forum debate in the Spring. It's a privilege to watch
dents grow and learn, and two have already been accepted to
nd State and Ohio State University.

through different departments throughout the internship, including
Military Justice, where I learned about courts-martial and other forms
of military discipline, and General Legal, where I researched issues for
service members and their families ranging from adoptions to
landlord-tenant disputes.
Currently, I'm an Associate Notes Editor on Health Matrix: Journal of
Law-Medicine. Next year. I'll have the privilege of serving as the
journal's Editor-in-Chief. Reviewing notes and articles for publication
has made me a stronger and more thoughtful writer, and I've enjoyed
working with such a supportive — and often hilarious — team of staff
and journal mates. I also serve as a Senator on the Student Bar
Association, where I encourage my classmates to get involved with
the school and community, and I help act as a liaison between the
students and administration.

I,

pent part of this past summer interning in the Judge Advocate
I's office at Wright-Patterson Air Force Base, where I explored
allel universe of military law. The work was especially
igful because of my background, and I enjoyed being part of a
fith such a strong sense of mission and community. I rotated

Law school has been challenging but rewarding. I'm particularly
grateful to Professor Jennifer Cupar, who taught me early in CORE that
legal writing should be clear and even elegant — simple without being
simplistic. As someone who often struggles with the writing process, I
appreciated her guidance in learning a skill that even now can feel like
"wrestling sheets of balsa wood in a high wind" (to borrow from a
favorite author). This semester, I've appreciated the challenge of
honing my brief-writing and oral argument skills with Professor Karla
Bell in Appellate Practice. Between class work and school activities, I
need to manage my schedule very carefully, while still finding the time
to exercise, cook, and do other things that I enjoy. I've found that
having a life outside of law school keeps me energized and helps me
deal with some of its more difficult parts.
I can't say for certain where I'll end up after law school. I'd like to teach
legal writing or go into military law, but I still have three semesters of
classes to complete, and the bar looms large ahead. But for now — just
as when I grew up — I'm fortunate to find myself among a diverse
group of people in a place that challenges and inspires me. At Case,
I've been able to make the most of my legal education. I can't wait to
see what happens next. ■
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think beyond the possible”
11075 East Boulevard
Cleveland, Ohio 44106
law.case.edu

THE MISSION OF CASE WESTERN RESERVE UNIVERSITY
SCHOOL OF LAW
The Case Western Reserve University School of Law seeks
to achieve and be recognized for excellence in preparing
leaders in the practice of law, public and community
service, and commerce; providing enlightenment to the
profession and the global legal community; and fostering
an accessible, fair, and reliable system of justice.

rporward

I_JThinking
The Campaign for Case Western Reserve University

"The School of Law at Case Western Reserve University is an extraordinary
place. Many of our faculty members are leaders in their fields, and our
legal skills program is one of the most forward-thinking in the nation.
Support from alumni and friends will catapult our school to a new level
of prominence."

— Lawrence E. Mitchell, Dean and Joseph C.
Hostetler - Baker & Hostetler Professor of Law
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